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SUPREME COURT. 



Sequestration, — Account - Current, — 
Claim of Balance thereof, — Breach 
OF DUTY, — Bills raised by Sequestrator 

ON THE credit OF EsTATE, — BiLLS EX- 
CLUDED FROM ACCOUNT-CURRENT, — SuGAR 
BELONGING TO SEQUESTRATION ACCOUNT, 
PLEDGED ON DoCK-WaRRANT, — ReMIT TO 

Master to adjust account. 



Before 

His Honor Sir C. Farquhar Shand, Knt., 

Chief Judge, and^ 
His Honor Mr. Justice J. Gorrie. 



BRÉAR1) & Co.,— Plaintiffs, 



versus 



THE CEYLON COMPANY LIMITED, 

Defendants. 



L. Rouillard,— Of Counsel for Plai^itiffs.' 
M. Sauzier, — Attorney for same. 

Hon : E.J. Leclézio,— Of Counsel for Defend- 
W. Hewetson, — Attorney for same. [ants. 



♦". 



7/A February 1872. 

« 

This Action has been entered by Madame 
Marie Catherine Idalie Jamin, the duly au- 
thorized wife of Ferdinand Bréard from whom 
slie is separated as to property, and the latter 
for the authorization of his said wife and the 
validity of the proceedings, against the Cey^* 
Ion Company, Limited, of London and repre- 
sented in Mauritius by James Henry Mercer, 
their manager. 

After narrating that the Defendants had 
been appointed sequestrators of the Estate of 
*^ Savannah," then the property of the Plain- 
tiffs, and were entrusted with its entire ma- 
nagement until the 20th of October 1864, and 
that the Defendants furnished an account cur- 
rent of their intromissions, tljfc Plaintiffs as- 
sert in their Declaration that the balance of 
$21,551,58 was not the true balance due by 
the Defendants ; they also aver that in breach 
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of their duty i\s sequestrators, the Defendants 
did cause to be done, the following acts : (let) 
use the credit of the Estate " Savannah " for 
their own benefit, by causing the manager un- 
der such sequestration, to wit: Mr.Joseph Dar- 
ne, to sign promissory notes upon which they 
rpj^ed money for their own use, for a sum of 
about $ 100,000 ; (2) pledge the sugars of the 
said Estate for and against Dock warrants 
and keep such sugars so pledged for long pe- 
riods, and this as well during such sequestra- 
tion as at the time when it had actually ex- 
pired or when it was just about to expire, and 
this for a sum of about $ 80,000; (3) let out 
or hire the store of the said Estate situate at • 
Souillac, and placed under sequestration with 
it, and appropriate or allow others to appro- 
priate the same without in any w^ise crediting 
the accounts of the Estate with such rent ; and 
(-r) dispose of, directly by themselves, a consi- 
derable quantity of sugars of the said Estate, 
iind uj-e the proceeds* fca* their own purposes; 
and that they have allowed others to do the 
same wiMiout any mention of *.hesc facts being 
made in their accounts, and more especially 
tbat thev never credited the Estate '* Savan- 
nah " with the ])roceeds of 2945 bags of su- 
gar sold to I.eishman & Co., and of 529 bags 
sold to Aikin 13ourguignon & Co. ; and that 
they either applied to their own use 3,000 
.bags of sugar, or allowed the same to be left 
on the said Estaie ** Savannah ^ when it was 
sold to Mrs. Widow Jamin, although all such 
sugars had actually been made by them as 
sequestrators of the said Estate, and during 
such sequestration ; which breaches of duty on 
the part of the Defendants give rise, as the 
Plaintiffs contend, to the application of Art. 
603 of the Code of Civil l^rocedure, and en- 
tail on the Defendants the forfeiture and loss 
of all the sums charged by them for Commis- 
tion. The Plaintiffs further contend that giv- 
_ing effect to the emendations which they set- 
forth in a statement îinnexed to the Declara- 
sion, that the real balance due by the Defen- 
dants is the sum of $ 131,135.26 as at 30th 
.Scj>tomber 1867, and they pray Judgment 
that the Defendants may either be condemned 
to credit the S'-questration account with the 
said sum of $ 131,135.26 over and above the 
balance admitted by them, or to be condemn- 
Cvl to pay the said amount to the Plaintiffs or 
such creditors as may attach the same ; and 
they claim interest on the new balance, and 
on the balance admitted by the Defendants, 
at the rate of 12 per cent from the date of the 
service of the Declaration, and all costs of 
suit, the Plaintiffs making certain reservations 
-of their rights to make further demands 

The Defendants, by their pfea of 21st No- 
vember 1867, pleaded to this Declaration ; (1) 
that the Plaintiff's had no right or cause of 
Action by reason of their several allegations 



(2) that they denied the several facts, matters 
and things in the said Declaration and parti- 
culars setforth (3) that the Defendants were 
not guilty of the grievance laid to their char- 
ge, and were not indebted in the balance 
brought out by Plaintiffs. 

Issue having thus been joined, the further 
progress of the suit was delayed from that 
date until this year, in consequence of the 
Plaintiffs being, as they alleged from their cir- 
cumstances, unable to bring the i-sue to trial 
sooner. 

The examination of certain witnesses, de 
bene esse, had been allowed in the meantime, 
aiul certain amendments to Declaration ten- 
dered, and. at length on 19th October 1871 
the case came on for hearing. L.Rouillard of 
(vounsel for the Plaintiffs opened upon eigh- 
teen objections to the accounts and the con- 
duct of the sequestrator ; but the whole of 
these Ix^iug purely matters of accounting, we 
referred ihcm to the Master with the ex- 
ception of tlie eighteenth being an item of 
costs to llewetson in certain proceedings up- 
on whicli we indicated our opinion at the time, 
reserving the ultimate disposal to our final 
Judgment in this cause and the others about 
to be mentioned which formed the 12th, 13th, 
14th, 15^h and 16th of Rouillard's objections 
to the account which we reserved for en- 
quiry and determination by the Court; viz; 
(1) the charge that the sequestititor had used 
his position to raise bills on the credit of the 
Estate which he had not brought into the ac- 
count ; (2) that he had pledged sugars on 
Dock warrant in like-manner; (3) that he had 
misappropriated various quantities of sugar ; 
(4) that he had lent the store at Souillac- with- 
out rent, or at least had not accounted for the 
rent in his accounts. Upon those questions 
much evidence was heard by us on the 23rd 
day of October and several subsequent days, 
and parties having been fully heard by their 
respective counsel, we took the important mat- 
ters ])lcaded before us into our consideration, 
anti we now pronounce the following : 



JUDGMENT. 

This case is the sequel of others which have 
feeen formerly before this Court in connection 
with the Estate " Savannah. " In the reports 
of these former Actions in Piston's, on 22nd 
September and 5th October 1864, and a case 
OS to production of vouchers in 1867, the 
terms of the appointment of Arbuthnot, then 
managing Director of the Ceylon Company, 
to be ^sequestrator, will be found alluded to. 

1. As to the Bills or Promistory notes ex- 
cluded from Account, 
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It is not denied by the Defendants that they 
required Darné to draw bills for bis advances, 
and that they discounted those bills at thé 
Bank, either for the purpose of obtaining the 
money for the hecessary advances or for subse- 
quently recouping themselves, so that their 
own balances should not be diminished by the 
advances they had made. The bills or part 
of them or rather the Promissory notes signed 
by Darné as " administrateur judiciaire de 
** Savannah " have been produced. He pro- 
mises to pay at a fixed date a certain sum 
which has been received by him in cash for 
the wants of the Estate. The documents were 
endorsed by Arbuthnot tlie mana<jing Direc- 
tor of the Defendants and discounted by the 
Oriental Bank Corporation. When the Court 
appoint a sequestrator and fix or contemplate 
a percentage and commiî5sion for his services, 
it is in the expectation and on the understand- 
ing that the sequestrator is to advance the 
funds necessary out of his own proper means 
with the banking or other arrangements which 
the sequestrator may enter into for the pur- 
poses of tke business, the parties interested 
in the Estate have nothing to do, nor would 
the Court permit its process to be used ftr the 
purpose of revealing in a Court of Justice 
arrangements which the Banks and the se- 
questrator had made for their mutual advan- 
tage and >vith which they, the only parties 
concerned, were contentetl. The position of 
affairs here, however, is something very diffe- 
rent. The Plaintiffs alleges that the seques- 
trator did not in point of fact make the ad- 
vances required for the Estate and for which 
he charges the sum of 12 per cent as commis- 
sion, but that having caused Darné the mana- 
ger, under the title erf " administrateur judi- 
ciaire " tQ emit promissory notes for the wants 
of the Estate, the money wàîv advanced by 
the Bank to Darné in this capacity, at the rate 
of 10 per cent, the position of the managing 
Director of the Ceylon Company becoming 
that merely of the agent who took tlie Bills 
to the Bank for the purpose of getting them 
discounted with his indorsation. 

The allegations go 'even farther than this 
and to the length that money was thus raised 
much more than sufficient for the wants of 
the Estate, and that the sequestrator employ- 
ed his position to obtain money for the general 
purposes of his Company. 

These bill transactions are kept out of the 
accounts as filed, these being presented as if 
the sequestrator had from his own resources 
made the necessary advances for the ** entre- 
coupe." We have considered this question with 
a due regard to all that has been advanced by 
the Company as to what was the practice at 
the time they were appointed sequestrators, 
to the impossibility of any company such as 



their's conducting business on an extensive 
scale without applying to Bankers for advan- 
ces, and to the undoubted Irenefit which such 
companies arc to the most important interests 
of the Colony, and especially to the service 
which the com])any rendered to this particu- 
lar Estate and those interested in it by accept- 
ing the position of sequestrator at a season 
when capitalists were unwilling' to take upon 
themselves the liabilities of the " entre-coui)e" 
of those great concerns. After giving all due 
weight to these considerations, the question 
remains to bë solved whether in the face of 
the transactions which actually took place, it 
can be said that the sequestrator really advan- 
ceil the money and whether he did not also in 
poînt of fact raise more money than was ne- 
cessary by pledging the credit of the Estate 
through its manager. 

.It is clear that the first thing necessary for 
the elucidation of this point is to have the 
Bills brought into the account. They did pass, 
they do form part of the voudiers now ou tho 
table of the Court, and before we go further 
we must have an account with these large 
amounts duly inserted in their proper places, 
as they were obtained from the Bank on dis- 
count, and as ultimately paid to the Bank 
when the bills became due. When this is ob- 
tained, we shall be better able to determine 
what amounts have been advanced by the se- 
questrator, what his claims are under the as- 
pect of niftairs which may then present itself, 
and generally how best to dispose of the ques 
tions which have arisen with justice to all 
parties. We, therefore, remit to the Master to 
obtain from the Defendant the accounts of the 
sequestration stated, by bringing to the debit 
and credit respectively, the promissory notes 
granted by Darné as "administrateur judi- 
ciaire " of ** Savannah"' and discounted by 
the Bank, and the amounts paid to the Bank 
to retire those promissory notes when due as 
of their proper dates respectively. 

II. Pledging the sugars on Dock-warrants : 

The allegation of the Plaintiff tliat certain 
quantities of the sugars of the Instate pend- 
ing the sequestration, or sugars belonging to 
the sequcstraticn account, were placed under 
Dock -warrant, has also been admitted and jus- 
ti^ed by the Defendants. We have had from 
-moVe than one source detailed accounts of the 
sugars so dealt with. The money received 
* from pledging the sugars in this manner was 
not brought to the credit of the Estate ; and the 
sequestration accounts as given in do not ex- 
hibit in any manner that the proceeds of the 
crop had been thus used. If the Defendants 
had been able to shew us that the pledging 
had been a matter of imperious necessity^ 
with the object of preventing loss to the Es- 
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tate during some season of remarkable de- 
pression of prices, we could at lea3t have under- 
stood the argument and appreciated better 
the position of the sequestrator if at tlio same 
time we bad found that the amounts obtain- 
ed fvQin the Dock Warrants had been at once 
carried to the credit of the account. The ar- 
gument which was addressed to us on the part 
of the company was something very different 
from tliis : It was contended that the seques- 
trator acting under his general powers as such, 
might, for reasons known to himself alone, 
pledg(} the sugars on Dock warrfxn.t, abstain 
iVom carrying the amount to tlie credit of the 
Estate, (thus apparently securing the use of 
it for other jnuposes) and charge the Estate 
interest on the balance of advances then cur- 
rent, as if neither sugars had cnme in, nor 
money been obtaining by pledging tliem with 
the Bank, for advances We cannot accept of 
such a definition of the powers and privileges 
of a sequestrator. His obvious duty is not to 
speculate with the produce of the Estate, even 
if the result of the speculation should be be- 
reficial to the Estate itself. Far less is he jus- 
tified in s])eculating with the produce for his 
own benefit. The sugars ought immediately, 
or within such a reasonable time as might 
be requiring for making due enquiry as to the 
best mode of disposing of them, be sold, and 
the amount carried to the credit of the Estate, 
to keep down, as far as possible, the advances 
(m which a heavy charge is running for inter- 
est, and even where the balance stands in favor 
of the Estate, to bring the price of the crop into 
the account as speedily as it can be realized 
with prudence and discrimination. 

We accordiiigly order Uiese accounts to be 
adjusted by crediting the Estate with the mar- 
ket price of the sugars, immediately, or with- 
in a reasonable time, after their arrival* in 
town, and all charges of insurance and others 
caused by their being kept under Dock War- 
rant to be struck out, and we remit to the 
Master to see the account adjusted accordingly. 

The Plaintiff contends that bv so dealing: 
with the property confided to his care, espe- 
cially in the matters of the bills and the Dock 
Warrants, the sequestrator has brought him- 
self withi\i tlïc operation of the rule contained 
in Art. 603 of the '^Code de Procédure Civile: " 
Le gardien ne peut se servir des choses saisies*, 
les louer ou prêter,, à peine de privation dos 
frais de garde, et de dommages intérêts, au 
paiement desquels il sera contraignable par 
corps." 

The general rule of law with regard to se- 
questrations is that they bear an affinity to 
seizures and to guardianship as defined with 
reference to' seizures. The acts of the seques- 
trator in this case which are impugned, un- 



doubtedly bear an aspect of gi*avity. He has 
made use of the property intrusted to his care 
by placing it on Dock warrant, and not car- 
rying the amount obtained to the credit of 
the Estate, and undoubtedly the Court has 
the power to withhold the Commission stipu- 
lated in cases where acts liave been done with 
the obvious intention of damaging the Estate 
for the personal benefit of the sequestrator. 
We do not, on the other hand, hold that we are 
bound by the article quoted, in all cases, to 
inflict a penalty of this nature on a sequestra- 
tor holding a position by our law and customs 
which confers upon him such extensive pow- 
ers with regard to an Estate and requires of 
him duties so different from a mere guardiaiv- 
ship of real or personal property under sei- 
zure, should he have acted with the produce, 
and stated his accounts in a manner different 
from that which the Court may ultimately al- 
' low. We have already in the case of the bills 
ordered them to be brought into the account, 
in order that the Estate may be benefited by 
what actually took place, and we have order- 
ed that the Dock Warrants be kept out of the 
account, and the price of the sugar credited 
as if sold within a reasonable time of its 
reaching town, and we are not dispose.d, in 
the circimis tances to go farther than this at 
this stage of the cause, reserving to ourselves 
full liberty to deal with the matter of commis- 
sion on the Report of the Master, as shall then 
appear to us just and expedient. 

III. The amount of sugars: 

The question as to the amouiU of sugars 
which ought to have been credited to the se- 
questration account is one which caused much 
trouble and anxiety to the Court, from the 
very unsatisfactory mode in which the l>ooks 
of the Estate had been kept, and from the po- 
sition assumed by the Defendants. The books 
of this sugar Estate stated to be one of the 
largest and most productive in the Island, at 
that time, crmsisted solely of certain pencilled 
memoranda in certain inibound memorandum 
books which v/cre i)roduced before us. Indeed 
all that there was to shew us the produce of 
the Estate for the crop in question, that of 
1864 — 6b, and tlio amount of sugar made and 
despatched to town for sale up to a given date, 
consisted of three half ])ages of memoranda 
altered and corrected, at the end of the pay 
sheets of the laborers for the months of Au- 
;>nst, h^eptembor and October when the crop 
was in progress. 

When a sequestrator is appointed by the 
Court, We at Lmst expect full and exact ac- 
counts taken from books properly and regu- 
larly kept, and which have been inspected anH 
checked by the sequestrator himself as the 
business of the Estate proceeds. Moreover at 
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the time of the sale of the Estate, on 20th 
Octeher 1864, the Ceylon Company had at 
once hecpme the agents in town for the new 
proprietor, so that for a time, at least, the Com- 
pany held the delicate position of acting un- 
der' the appointment of the Court as seques- 
trator and on their own account as agent for 
the buyer who had a different interest. In such 
circumstances the utmost care should have 
been taken to aso^Ttain and fix clearly the 
quantity of sugar wliich, was to enter the one 
account, aud that which, after the sale, belong- 
ed to the buyer and to make every tiling ap- 
pear on the face of the accounts so that nei- 
ther the Court nor the parties .interested 
should have been left in the dark as to the 
disposal of any portion of the crop for tlie 
year. 

In place of this being done, no special ac- 
count was taken of tlie amount of sugar made 
up to the date of sale, or packed in tlic sugar 
house, ready for removal, or remaining in the 
coolery, manufactîlired but not packed. It was 
stated at the bar, for the Company, that acting 
under the advice ot* counsel they had treated 
all the siigars received in town before the day 
of the sale, as belonging to the sequestration 
account, and all received after, even tho' 
bearing the mark of B^-éard and Co.^ and 
shipped in the coaster before the sale, as be- 
longing to the new owner. Even if this ad- 
vice had been perfectly sound in law, the mode 
of dealing with the sugars ought to have ap- 
peared in the accounts, for ttie satisfaction of 
the parties interested and the justification of the 
sequestrator himself, and not hoen hidden in 
the books of the Company and the account of 
thc^ew owner. -«► 

After-examining and re-examining the ma- 
nager of the Estate during *he sequestration, 
and certain employés whose names were inci- 
dentally mentioned duritig the progrès^ of the 
cause, after ordering to be brought ^nto ('ourt 
the scraps and memoranda to be found in the 
Estate, the books of the Ceylon Company it- 
self, the invoice books of the keeper of the 
store at Souillac, who received and despatched 
the s^ugars, and the books of the Albion 
Dock Avhcre the sugars were received and 
£fom which they wore despatched, when sold 
or disposed of, wc have gained a certain 
amount of information about a matter which 
ought ta have been made clear and patent to 
all on the face of the accounts themselves. 

We cannot say th*t the result we have ar- 
rived at is perfectly satisfactory, but we have 
endeavoured by a caref»! collating of- the evi- 
dence^ and by ourselves checking the itoemo- 
randa kept on the estate, item by item, with 
the other books produced, to arrive at the best 
possible result in the circumstances among the 



evidence as to the a^D^ountqf sugar remaining 
on tho Estate, either packed or ready to be 
packed, at the date of sale, we found that of Mr. 
Damé the manager was any thing but exact.. 
In his first examination Ke told us that at the 
date of the ^Oth of October there remained 
packed at the sugar house about 225 bags,» 
and in the coolers about 450 ha.::^s. In his ex- 
amination on the Ist December, he said that 
he had despatched 150 bags to Souillac on 
the morning of the 2 1st of October ) that after 
those were sjnt, there remained aliout 150 
bags on hand, and there were sugars in the 
coolers and turbined about 550 bags. Mr. Di- 
* dier the accountant on the Kstate, and whose 
evidence the Court ordered to be tnkcn by 
commission because of the illness of the wit- 
ness, gave a very different account of the 
amount of sugar remaining in the sugar house 
at the date of the sale. He stated that at 
that date there Avere about 2,000 or 2,500 
bags of 'sugar piled up in tlie sugar house, 
and that these were afterwards marked 
'^ A. Jamin " upon which he, the witness, 
had remarked to Darné that the sugars be- 
longed to the sequestration for that part made 
before the ^Oth October. He admitted-, how- 
ever, that there Avere 400 or 500 bags in the 
pile manufactured after the 21st of October, 
and sugar which was manufactured on the 20th 
and turbined on the 2l8t; but all the rest 
he was sure had been packed and piled before 
the 20th October. It was not suggested tiiat 
Didier had «any enmity to Darné as was the 
case with one of ihe witnesses, or that he had 
any interest in the matter in any way which 
could render his testimony suspeoted^ It was 
necessary therefore to examine his evidence 
very minutely, for if true it not only showed 
a much larger amount to h^ due to the se- 
questration, but the evidence of Damé, the 
manager, on this subject to be false. Fortu- 
nately the Avitness supplied us with a test by 
which we might judge of his accuracy as to 
the time when the bags were so piled up. He 
stated that Mr. Henry Bousquet an engineer 
must have also seen those bags. We caused 
Mr. Bousquet to be examined. His memory 
was not clear on the subjects on which he 
spoke. One thing however was manifest from 
certain latters to Darné which he acknow- 
ledged to be hi|, and which are ])roducecl^ 
that he had not been on the estate between 
the 9th and 28th days of October. If the pe- 
riod to which Didier speaks was after the 
28th of October, then the explanation of Dar- 
né as to the pile of sugar bags in the su- 
gar house is very natural and credible, viz : 
that on the 21st of October when he received 
notice of the sale from^ De Mouhy the agent 
of the new proprietor, he was told not to dis- 
patch «my sugars to town until a new stamp 
for the bags had been sent ; during this period 
the mill continued at work, and as it was pro- 
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diicinpf from 200 to 3Q0 bags a day, the acru- 
niulaiiou for seven days would be from 1,400 
to î2,000 ba^s. Ill point of fact we find that 
tlirro was a cessation, for tlio time, of the usual 
dospatchts from the Estate to Souilhie. Mr. 
i>oas(juct mentioned that he had seen sugar 
cait'^l awav from the Ivjtate witli no other 
mark tliau that of " Savamiah," and th:it 
Darné had explained this by sayiiij^ that lïc 
had not ^ot the new inark. lUit as Dame's 
evidence conlirmc^d by that of de Moiihvy'was 
that lie did n^t n-i^t the new mark till the L^8th 
:^nd lliju.-quil's vi^t must have bet^n after 
t!iat date, the probability is that Mr. l>ou:v ^ 
qtîet saw sugars in the sugar house whicli 
had not yet been marked and that the sujrar* 
he saw carted after thî»t date were tliose wliieh 
are slioun bv all the books to have arrived in 
town with the mark V. A. Jaiiiin. 

Wc are satisfied from Didier havin<z refer- 
red to the ])resen(e of Bousquet, and tliat 
bnivs made subsequent to the îilst were also 
in thi' pile : that the date of his conversation 
with Damé nuist be drawn back subsequent 
"J the i28t]i of October, 'f lie remrjk which 
he made that those bag*^ made ])revious to 
the '30th belonged to the si'qnestration, was' 
still quite just, as according to Darné*s 
own showing there were at least from 150 
to 22o bags m hand (he pnt the figures 
^oth ways) and Dame and 13idier combined 
that OoO bags to ()0() bags were in the coolers 
on th(î 20th and these liad all been piled pro- 
tnisenously with the sngai* made after the 
20th. The sugars in the coolers had app«irent- 
!y been marked ** Jamin, " but accordingly 
to our view of the dnty of the sequestrator, 
thev, as well as the sugars on hand in baffs 
on the 20lh, ought to have been accounted 
for, whatever may be their ultimate destina- 
tion. 

It is unfortunate that wc have no other in- 
formation as to the* number of bags nctmdly 
in the sugar house, except the recollections of 
the manager and the acconntant of the Es- 
tate, and if in coming to our conclusion we 
have been obliged to groi)e after the truth in 
place of having the amounts clearly placed 
before tis in pro]}erly kept account, tlie blame 
lies with the sequestrator, for his want of care 
and exactitude. We do not fail to keep in 
\'u:\v that these occurrences are now more 
than seven years' old, and that the remarks 
which we make reft^r to the direction of the 
Ceylon Company at a time which is past, and 
which we have not the slightest reason to 
suppose iU'c applicable to it now, or that any 
accounts to Ixî presented to us, should the ma- 
naging director of the (Company be again 
appointed s«:questrator by the Court, would 
not be presented in a complete and business- 
like shape. 



We find from Dame's evidence, confirmed 
by the memorduda wliich wc have already 
in(»ntioned by the counter-facts of tl>o quan- 
tities despatched to Souillac, mainly kept in 
the handwriting of Didier, aid by a state- 
ment*' of thtî crop of 1S()4 — 65 contained in 
document Z which altho' not original is, we 
are satisfied, a conect copy of a statement 
made up by Didier at the time, that 9,106 
bags were des])atched to Souillac by the i^fOth 
October, the day of sale, for immediate ship- 
ment to town. That at the same date there 
remained in the s\igar honse, ])acked and rea- 
dy to be forwarded, a quantily whicli is va- 
riously estimated at 275 and 300 bags, of 
which 1 50 were despatched on the morning 
of the î2lst October, and in addition, that 600 
ba^'-srcTiiained jn the cooler;, whicli were sub- 
sequently packed and marked *^ Jamin," bnt 
whicli ought to have befn accounted for by 
the sequestrator. The difforen je betwe(Mi the 
two statements above nïcnîioned of r>ags re- 
maining in the sugar houjïe marked ** Iheard'* 
after the 150 had been sent to Souillac, is 75, 
and making a rough calculation that three 
fourths of the différence was lu ar the truth, it 
will give us ii08 bags marked " Breard " as in 
the sugar house. This makes in all a total of 
10,064 bags for which the sequstratcir ought 
to account. Having arrived at the amcnnit of 
sugars to be accounted for in this manner, it 
is imt necessary that we should pursue the 
different parcels ^old through the hands of the 
different merchants, a process which the Plain- 
tiff was obliged to adoj)t, as the Estate memo- 
randa were not open to him and full expla- 
nations were, as he alleges, withheld. It may, 
howev(T, be noticed that the nnmber of bags 
admitted by the Defendants to ha^e arrived 
in town at the date of the sale was 7,791 ; that 
1465 bags marked '* Bréard & Co." arrive^ 
afterwards, Avhich according to their read- 
ing of the law, belonged to Jamin, but which 
we require to be accounted for by the seques- 
trator until the question of ownership be de- 
termined in a competent form, makiîig in all 
9,256 bags. If to these be added the number 
Avhich we find to have been in the sugar 
house fn bags, or in the cocders, and which 
the sequestrator must also account for in the 
meantime, subject to the same provision, viz : 
808, the total will be found to be the same as 
that already mentioned viz : 10,064 bags. The 
same result is arrived at by taking the Dock 
books, and the "Hattelage" book as our gui- 
des. Froi.n these it is found that 7,701 bîgs 
arrived before the î2()th of October and the 
witness Lochon showed that the 1,011 bags 
sold to Leishman atid certain ])ortion sold 
to Bourguignon & Co., were marked "'* Breard 
& Co.," and arrived after the 5>0th of Oc- 
tober. Although the fact is not specifically 
brought out, it will be found from his evi- 
dence, that all tho sugar which arrived in 
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town up to Novembor 5ili but exclusive of 
that date, was marked ** Bréard & (?o.," 
and this agrees with the evidence of Darné 
and others tliat the. ne^v stamp was not 
obtained and put in use until the ^9th October 
at soonest. The car*ço which arrived on the 7th 
of November was 79S hags, the first instal- 
ments of the accumulation of the ** Janiin " 
sugars which had taken place between ^the 
2l8t and S9th October. Adding then the 
quantity arriving at the Dock up to the 5th 
November exclusive, we fiiul 1 ,()73 bags has 
to be added to the 7,791 already in town, and 
if to these be added the GOO bags in the cool- 
ers, -which were marked " Jann'n," we arrive 
at a total of l0j,0B4, bags once more as the 
amount to be accounted for in the sequestra- 
tion accounts. 'We therefore, direct the Mas- 
ter to be guided by this result, and to have 
the accounts ndj»istfd on tlie f(K>ting that the 
sequestra t«ir has to account for 10,0()4 bags of 
sugar, of such qualities and prices as he may- 
be able to instruct ; the question of the actual 
propel ty of the sugars arriving in town after 
the sale, marked •*' lir^ard & Co.," and the 600 
bags, in the coolers on the 20th to be after- 
wards determined when broujjht before the 
Court in competent fmn. The curious entry 
of 924 bags nf sugar enteu^l in of the ac- 
counts put in by the sequestrator, but not re- 
peated in the general account, w»* are disposed 
to regard as an error. We have had hefi>re us 
Mr. Wiehe the present acting manager oif the 
Company who stated on oath that he had 
carefully examined the accounts, and the other 
accounts of the Estates at that time under 
• the charge of the company, and that he could 
not find any such entry as that of 924 bags 
of sugar, and could not rxphn'n it. We 
accept of Mr. Wiehé's explanations as the 
trutk on this matter so far as it can be as- 
certained, and direct the Master to have the 
accounts adjusted without requiring the De- 
fendants to account for 924 bags in addition 
to the quantity already îndiAtcd. We cannot 
help observing, however, that where such er- 
rors are possible, there is an opening for fraud 
against wliich the Company cannot too care- 
fully guard themselves and their clients. 

IV. The char^i^n of lending without rent 
the store at Souillac, belonging to the Com- 
pany, to others, has been withdrawn by the 
plaintiffs ; the ex]»lanations givm being suffi- 
cient, and the course adopted not having been 
beyond the powers of the sequestrators in the 
ordinary discharge of his* functions. 

It only remains to adtl that whether inter- 
est will hr allowed in the balance which may 
be found in the hands of ihe sequestrator is a 
queslicm which will also be better dealt with 
when we have had an opporttmity of ascer- 
taining how the account stands after it has 



been adjusted by the Master under thq former 
remit to him, and the instructions contained 
herein. 

Costs meantime reserved. 
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Security fok costs, - Discretion.4Rt 
powjBR OF Judges tkeueon, — NaxsuiT. 

Circumstances under tchich the Cou^t exer- 
cising its cVscreiionaty puiocr, ordered a 
Plaindff who had put his whols property 
beyond the reach of ntlachment for the 
costs of the larcsnii raised hy him, in tchich 
he had been co7idcmned^to Jiad security for 
these costs. 



Before 

His Honor Sir C. Farquhar Shand, Knt., 

Chief Judg^, and 
His Honor Mt. Justice Bestel. 



ï»ARION,--Plaintiff', 



Tersuu 



T YACK, —Defendant. 



T. L. Jenkins, — Of Counsel for Plaintiff. 
F. Simon ET, — Aftorney for same. 

L. Rouili-ari), — Of Counser for Defendant. 
J. Pignéouv,' — Attorney for same. 



1th February 1872. 

This is a dispute about the ownership of a 
piece of land in the District of Savanne, of 
which the Defendant is in possession. It ap- 
pears that the Plaintiff, some time ago, applied 
for a writ habere facias possessionem to oust 
the Defendant, but the Court found the ap- 
plication was incompetent dismissed it with 
costs. The Plaintiff then raised the present 
suit concluding that the ground in question 
should be awarded to him as his property, 
with damages for the alleged destruction of 
certain buildings by the Defendant, and costs 
of sait. ,>" 
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The Defendant submitted^ in the outset^ 
that before the merits of the case wçre gone 
into, the Plaintiff should he ordered to pay the 
costs of the former proceedings in which lie 
had been condemned, amounting to £21.11.0 
or at least, looking at the conduct of the 
plaintiff and the very peculiar circumstances 
of the case, that ho should be ordered to find 
security for any costs that might be awarded 
against him. It appeared that the Usher when 
sent to recover payment of the previous costs 
had made a return of nulla honuy and the 
Plaintiff had within 14 days of giving the 
Defendant notice that he waste raise' legal 
proceedings against him, alienated the whole 
of his property in favor of his own daughter 
declaring in the deed that she had previously 
paid h in) the price. 

The Plajntifif contended that this was not a 
case of nonsuit, that the merits of the dispute 
between the parties had not been gone into, 
under the former proceedings, that there was 
no rule of law compelling a Plaintiff in such 
circumstances either to pay the former costs 
at this stage or to find security for future 
costs. 

THE COURT. 

It might possibly be doubted whether as of 
matter of right^, the Defendant's motion for 
previous payment of the former costs before 
permitting the Plaintiff to go on- here, could 
be supported. It will he remarked tha-t there 
was no nonsuit in the former discussion — in- 
deed the form of the proceedings could scarce- 
ly have admitted of a nonsuit and though the 
possession of the jdot of ground was in ques- 
tion the merits of the respective claims of 
parties were not inquired into. We are there- 
fore called upon to exercise our discretion, and 
to say whether, looking at the peculiar cir- 
cumstances of this case, tho Plaintiff before 
going farther should be ordered to find securi- 
ty for costs in the event of costs being award- 
ed against him. This is always a delicate 
question. The Court will not readily jnterfere 
with the ordinary right of any Plaintiff to 
bring his case to a hearing without any pre- 
liminary obstacle in the shape of security for 
costs or otherwise. But cases, occasionally but 
rarely, occur where the interests of Justice re- 
quire that the rights of ' Defendants be pro- 
tected in the matter of costs, i where for ex- 
ample a Plaintiff who is really a pauper and 
docs not choose to aue in that character and 
give the necessary evidence of his having a 
probabiliê causa litigandi and has taken 
means to put his whole property beyond the 
reach of attachment for costs, or is placed in 
an unusual and exceptional position with 
respect to his opponent recovering his cost* if 
awarded against him, persists in going on 
with his Action, he will be ordei*ed by the 



Court to find security for costs up to a reason- 
able^mount. This is a matter of discretion 
which the Court must exertise when called 
upon to do so judicially by a Defendant. 

'Itjs the practice in the Courts at home, 
both of laws and equity, and we ourselves 
have had occasion to exercise this power on 
other occasion. 

Each case must be determined on its own 
facts. 

In- the présent suit thte Court stays further 
proceedings till the Plaintiff finds security to 
the amount of £ S5 for any costs which may 
be awarded to the Defendant. 
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Notarial deeDj—Brsach of promise of 

CONTRACT, AlLÏLOATION OF FRAUD, *— 

Action in damaq^es, — Demurrer, — C. C, 
Arts: IS41,1347& 1348. 

Refusal by the Court to allow the Plaintiff to 
procBy by oral evidence^ under what condi^ 
lions he acknowledged y by notarial deed y being 
indebted to the Defendants in a certain sum 
for which he granted them a A ortgage on 
his property to secure the payment of such 
sum. 

Action in damages owing to the alleged illegal 
seizure of Plaintiff* s property dismissed. 



Before 

His Honor Mr. Justice N. G. Bestbl, 

First Puisne Judge, and 

His Honor M. Justice J. Gorrib, 

Second Puisne Judge. 
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ARBU.THNOT& G UFFLET,— Defendants. 
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y E. Pellpreau,— Of Couixsel for Plaintiff. 
tu#ufy 3L MattciBn, — Attorney for same. 

P. L. (/HA9TF.LLTER. — Of Couscl for Arbuth- 
G. A. RiïTKR, — Attorney for same. [not. 

W. Newton, — Of Counsel for Gufflet. 
W, Hewetson, — Attorney for same. 



Tth February 1872. 

This was an Action in damages to tlie 
amount of $ 120,000 for losses alloj:|:e(l to havo 
been causad to the Plaintiff by the Defen- 
dants who, it was alleged, with thn view of 
defrauding and injuring the Plaintiff acting 
as well for them^^elvcs as on bnhalf of George 
Robinson roju'osontod by George Cesar Bour- 
guignon, did falsely represent and proinis^ to 
the Plaintiff, that if he, the Plaintiff, would 
ackuowledgc by a notarial deed the amount due 
by him and give the throe Uefendants a mort- 
gage for the same, so as to secure payment 
with . priority over other cri'ditors, they the 
Defendants would bind themselves to give 
him time to pay the debt and to receive the 
bills of the Plaintiff in the manner stipulated 
between parties and that they would, moreover, 
waî^e the priority of th^ir claifu in favor of 
any person or persons who miglit consent to 
make the advances for the crop of the Estate 
*• Lucia" for the year 1867. 

Tt is further averred in the Declaration that 
confiding in the promises made by the Defen- 
dants to him the Plaintiff and expecting th<t 
the Defendants, woidd at the same time, bind 
themselves by a special agreement in the se- 
veral promises above mentioned, he the Plain- 
tiff signed the notarial acknowledgment re- 
quired of him, but that the Defendants declin- 
ed to enter into any act embodying the above 
p;x)mises made by them, thereby evincing 
that they had usrul false pretences to obtain 
Plaintifrs signature to the said deed, on ob- 
taining which signature the Defendants joint- 
ly with George Robinsfm, repiesented as afore- 
said, caused the Plaintiff's Estate " Lucia*" to 
be seized and sold to tiic great damage of the 
Plaintiff who values the damages sustained 
at (he sum of $ 1^0,000. 

The Defendants Gufflet & Arbuihnot plead- 
ed not guilty to tin? grievances complained of 
the penality of the proceedings in forcible 
ejectmr^nt and of the adjudication of the Es- 
tate " Lucia. " [ssue was thereupon joined* 

P. L. CmsTELLîKR & W. Newfon were 
respectively heard for the several Defendants 
and E. Pellereau for the Plaintiff, on a pre- 
liminary objection which, in substaiice, is no 
less than a demurrer to the action. 



JUDGMENT. 



Assuming all the allegations in the Docla-" 
ration to be proved, lîarU)w'8 Action must be 
dismissed. 

Why ? Because in the terms of Art. 1341 
C. C. *^ il n'est reçu aucune preuve par té- 
moins contre et outre le coutenu aux actes, 
ni sur ce qui serait allégué avoir été dit avant, 
lors ou depuis les actes." Again, because Bar- 
low is not within any of tlie exceptions to 
that general rule enacted in Arts. 1347 and 
1348 C. C. 

True it is that a fraudulent ccmspiracy is 
charged ajjainst the DeftMidants. Rut assum- 
ing thiit any such con-piracy originally exist- 
ed in the; minds (»f the sev(-ral Defendant's, 
surely the very seizure a!id proceedings in 
ejectment could not fail in opening the eyes of 
the Plaintiff to the breach of promises alleged 
to have been made to him b}' the Doftmdants 
previous to his attach irig his feignaturo to the 
notarial admission of his debt and mortgage in 
favor of the Defendants. lie might hav^ ob- 
jected to the seizure, to the sale whiclr, he, 
however, never quarellcd more than tliat. He 
lent himself to the wishes of his opponents, 
assented to the sequestration of the Estate 
pending the levy up to the sale of the Estate. 
We find no protect of any kind agaiiist such 
seizure and sale which were never quarrelled 
up to the date of the present action. 

What must bo the inference I that the alle- 
gation of fraud has found its way into ihc De- 
claration for no other purpose * than that of 
securing admission to this -Court, and |o re- 
open a question which if not arranged to the 
satisfaction of the Plaintiff has been so by 
the Phuntiff^s own carelessness and ^vhich he 
might have so easily avoided by having insert- 
ed in the mortgage deed the agreement which 
ho alleges was come to betwcpu parties before 
giving his si;/nature to the deed. Had he in- 
sisted upon this being done, and had such in- 
sertion been refused he. on his side, would 
have refused the acknowledgment of his debt, 
and the mtirtgage required of him in conse- 
quence of such admission. 

The wrongs and losses alleged to have been 
sustained would then have been avoided, and 
the fraudulent practices (ïf the Defenxlants, if 
any, would have been defeated. This is what 
the Plaintiff shcuild havo done, ami tl^is he 
has not done. Ile must, accordingly, bear the 
consequences of hi$ own acts. 

As it is impossible for us, practically, to set 

aside the notarial deed upotx which the levy 

proceeded, to assume contrary to Art. 2213 

'C. C. that the sale had been sued for and 
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coniploted without any title " titre authenti- 
que ou exécutoire, pour une dette certaine et 
liquide, " and that the mere pourparlers 
which raay have preceded the formal execu- 
tion of a deed upon which important conse- 
quences have followed, can he at acy time 
thereafter set up as the foundation for a 
claim of damages on the ground of fraud 
against one of the parfies to it, hy another 
who has given his express^ or tacit consent to 
all tîiat has followed on the deed itself. The 
action must be and is hereby accordingly dis- 
missed with costs. 



SUPREME COURT. 



Absentee, — Vacant Estate, — Curator 
THEREOF, — Illegal occupation, — Er- 
roneous averments, — AxMendment of 
proceedings, — AcilON IN Damages, — 

Costs. 

IVhere the Court ailoiced the Plaintiff to 
amend certain erroneous averments con" 
tained in his proceedings, such misstatement 
not affecting the material basis on which 
the case truly stood. 



CURATOR OF VACANT ESTATES,- 

Plaintiff. 
versus 

AVLACÎSING alias ABEELACK,— Defen- 

[dant. 

Before 

[lis Honor Sir C. Farquhar Shand, Kt. 
Chief Judge and 
His Honor Mr. Justice Bestel. 



Hon. E. Leclézio, — Of Counsel for Plaintiff. 
E. I.eclézio, Senior, — Attorney for same. 

L. RouiLLARD, — Of Counsel for Defendant. 
V. G. DucRAY, — AttOrnevfor same. 



Ith February 1872, 

On 3rd October 1870 an application was 
presented to the Judge at Chambers bf the 
Curator of vacant Estates, with the writteh 
consent of the Honorable the Colonial 
Treasurer for an Order that a Rule should 



issue putting the Curator into the possession 
of the undefended rights of François Rue 
who, " it was stated, " is absent from the 
Colony wherein he has no known agent or 
representative although he has property to 
administer and interests to defend. The appli- 
cation was supported by an affidavit stating 
that Rué was about the year 1,778 the owner 
of landed property in the District of" Plaines 
Wilhems " at the place, called ^'-Rivière des 
Papayes," admeasuring about 156 arpents. 

The Judge at Chambers granted an Order 
for a Rule to issue in terms of the proecipe, 
and on the ôth October ther'eafter, the Court 
sent the Curator into i>ossession of the un- 
defended rights of François Rué who is ab- 
sent from the Colony wherein he has no 
known agent or rcpresentat've although he 
has property to administer and interests to 
defend. 

On the 25th July last, the Curator of va- 
cant Estates raised a suit against the Defen- . 
dant, setting forth that the late François 
Rué, at the time of his death, was the owner 
of a landed property in the District of Plaines 
Wilhems of 156 acres or thereby, bounded as 
therein stated ; that the Plantiff had been put 
into possession of his vacant Estates, that the 
Defendant without his consent and without 
any title whatever had, and did still, occupy 
the. said land, cut down and carried away 
wood and still continued to do so to the great 
loss of the Estate of the said late François' 
Rué : that the Defendant had been duly and 
formally summoned to quit and abandon the 
said property and to pay the sum of $4,000 
as damages to the Plantiff for the illegal oc- 
cupation of the property and the value of the 
timber cut down : that notwitstanding the 
said notice, the Defendant still continue to 
cut down and carry off large quantities of 
timber fire- wood and charcoal to the great 
loss and damage of the estate. Whereupon 
the Plaintiff concluded that he should have 
Judgment of the Supreme Court ordering " the 
said Defendant's to cease, forthwith, to cut 
wood' and make eharcoal on the said landed 
property and carry away the same there from 
and to pay to the said Curator of Vacant 
Estates acting as aforesaid the sum of eight 
thousand dollars as damages for the illegal 
ocxîupation had by the said Defendant of the 
said landed property during the time above 
specified and for the loss and prejudice sus- 
tained by the Estate of the said François Rué 
thro' the Defendants cutting down and 
making on the said landed property large 
quantities of timber, fire-wood & charcoal, and 
carrying away the same from the said landed 
property knowing that the said landed pro- 

Eerty, timber, fire- wood and charcoal wert^not 
18 the said Défendantes property.*' 
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• The Plaintiff further asked that the Judg- 
ment to be given should' he executed by cap- 
tion of the Defendants body." 

The Defendant pleaded that in the circum- 
stances the Plaintiff had no right title or ca- 
pacity to raise and follow out the suit : 

L. RouiLLARD in support, of the Defendant : 
The Plaintiff-was sent into poai^ssion on the 
allegation that Ru4 was out of the Colony 
and had left no one to represent him : but it 
is now established by authentic documents 
which I produce that he died in the Colony 
in the year 1800 rnd left cert^ain relative?, in 
France, the heirs pf his whole property mo- 
veable and immoveable. The whole proceed- 
ings have been taken in ignorance of the facts, 
and the later proceedings arc inconsistant 
with the earlier. No amendment is admis- 
sable i^ such circumstances. 

Hon. E. LECLÉzib for Plaintiff: The Go- 
vernment sent us notice that there was reason 
to believe that the Defendant was in posses- 
sion of land ^belonging to » party not repre- 
sented in the Colony : Hence our interferr 
eucc. We acted upon the best informationi 
we could obtain ; the facts were of old date 
and difficult to be obtained. 

JUDGMENT i 

^^ • 

The objection taken to the validity of the 
proceedings in this case when closely examined 
are not very formidable. 

There is undoubtly in the preliminary pro- 
cedure before the^Action, itself, came into 
Court, a misstatement to the effect that Rué 
was out of the -Colony without being repre- 
sented here, while it subsequently was made 
manifest by tlu) production of authentic do- 
cuments that he had died in Mauritius many 
{ears ago and had bequeathed the whole of 
is property to certain relatives in France. 
But in the suit itself the averments of the 
Curator are strictly in conformity with the 
actual facts as now established. It must be 
borne in mind that there is no doubt as to 
the indentity of the land in question or of the 
person Rué who was owner of it in his life- 
time. There is a mere misdescription as to 
Rué in the out set of the proceedings, but no 
real or substantial discrepency or inconrfs- 
tency of averment actually exists as to the 
nj^aterial basis on which the case truly stand. 

We are of opinion, therefore, that the ob- 
jections now urged by the Defendant will be 
propci:Iy met by amending the erroneous 
averment and the case will proceed to its 
issue in the usual way \ all questions of costs, 
in the meantime, reserved. 



BANKRUPTCY COURT. 



Bankruptcy, — Inventoey, — Absence and 
remaking of books, — purchase made 
during prosecution before district 
Court, — Undue Preference in pay- 
ment, — Motion for Certificate refu- 
sed. 

In Rex BANKRUPTCY C**. 

■ 

Brfore 

His Honor Mr. Justice N. G. Be.stel. 

Commissioner. 

G, Guibkrt, — Of Counsel for Bankrupt. 
J. PiGNÉGUY, — Attorney for samel 

L. RouiLiiARD, — Of Counsel for Assignees. 
P, Fi. DF. Chazal, — Attorr.ey for same. 



^^nd February 187je. 

I have to day to dispose of the Motion of 
G. GuiBERT, on behalf of the Bankrupt (/**, 
for a Certificate opposed by L. RouiLLARDon 
behalf of the Assignees. 

Several grounds were urged against that 
motion, (viz :) The insolvency of Bankrupt,, 
when entering in trade on his return to 
Mauritius from Europe where he had con- 
tracted a very large debt still unpaid, and at \ 
a time when he was largely indebted to G** 
Brothers in the .island, who are still Ban- 
krupt's creditors. 

to. Absence of inventory, and oo. The 
want of properly kept books which had led to 
his inability of giving to the. Assignees the 
information required by them for the right 
comprehension of the management of his 
afiairs, 4o. His purchases from C**. whilst 
he was being sued before the District Court 
for the payment of a small sum, say £ 58, due 
by him to one D**. oo. Payment made to 
¥;••. M**. & Co. and to C*» D**. & Co. of 
large sums of monies due to certain European 
creditors by preference to his creditors in thi^ 
Colony. 

G. GuiBERT met those objections not by 
denying the facts istated, but by attempting 
to shew that the circumstances referred to in 
no wise constituted that want of good faith 
which was necessary to warrant the refusal of 
a certificate to Bankrupt. That C** had been 
unfortunate in his Commercial dealings, but 
that his miscarriage as a trader was due 
to oircumstances mdependent ot his will, 
which might be traced back to the late 
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American war and its lon<» continuance 
which has caused a considerable rise in the 
prico of Cah'co floods in which llic Bankrupt 
was in the hahit of dealing. The then 
high prices naturally diminished the consump- 
tion of articles which met with such a ready 
sale, previous to this rise in the ])rice, con- 
sequential upon the long duration of that 
v/ar. 

All this may be very true, but in no wise 
acconius for the absence of yearly inventory 
required by Our Colonial Law, and of the 
books which the same law lequires should be 
kept so as to enable both tlie trader or his 
creditors, at any given moment, to ascertain 
the true pecuniary position of tlu^ trader who 
might be in embarassed circumstances at any 
time. 

The Bankrupt had asked of the Ahsignecs, 
who cheerfully assented to it, the favor of ma- 
king up his books afresh, by doing which he 
expected to satisfy the assignees and the Court 
as to his good faith. Ample time was allowed 
him for that purpose. — Hut his labor was un- 
attended with the desired affect. The remade 
books were just as oUseure as the originals. 

The memory of the Bankrupt upon which 
he had so much to draw by reason of the 
irregular miinuer in which his books had been 
kept originally, proved so unfaithful that he 
was unable to enlighten the mind of the 
assignees on the several points which he had 
been called upon to clear up. 

The law has made it obligatory upon every 
trader that he do keep books. 

But it is not sufficient that thcîi'e should be' 
books " they must be properly kept, and ba- 
" lanced from time to time, so that at any 
" time the real state of the trader's aflfi^irs 
*' may at once appear. " (In re Smart 1. FoN- 
B LAN QUE Baiikruptcy C'ases 14 quoted in 
SuELFORD llanhru^t laws, Sec. 198 page 899 

Further, the Bankrupt says : ** I have nq> 
** çasà book. Notwithstan<ling the omission 
" of the books and in the absence of a Cash 
" hooky with the order of the Court I will do 
*•' my utmost to make up my books. " — With 
the assent of the Assignees the order was 
given, but as already observed in spite of all 
the Bankrupt*s efforts and the best will of the 
assignees to ascertain the true state of Bank- 
rupt's affiiirs on his own account and also of 
his creditors, neither the Bankrupt nor the 
Assignees have eitherto been able to make 
themselves acquainted with the true state of 
the affairs of the Bankrupt who must there- 
fore bear the natural consequences of his 



departure from the requirements of the law, 
vizt: of being! refused the certificate prayed 
for ( see Shelfohd's Bankrupt Laws, Sec : 
198 page 399 §2. Certificate refused accord- 
ingly. 



BAIL COURT, 



Attachment of monies, — Su.mmons fob 

VALIDITY thereof, — GARNISHEE, —HiS 

affirmative declaration upon oath, 

Suit or action under Ord : 84 of 1852, 
Art. 60, — Appeal from judgment of 
District Magistrate. 

An appeal from a Judgmtni of District 
Magistrate will lie for matters other than 
those termed Actions or Suit in Grd : 84 
of 1852, Art. (>0, such, for instance, as a 
motion in validity for attachment of monies. 

No appeal will lie against a Judgment of 
District Magistrate, consequent upon a 
Garnishee's declaration made upon oath 
before such Magistrate, when no explana- 
tions had been asked from such garnishee 
nor any documents produced tending to 
disprove the allegations put forxoard by 
him.. 



WIDOW ALIPKON,- Appellant. 

versus ' 

WIDOW & HEIRS ROBERT & Ors,— 

[Respondents. 



Before 

His Honor Sir C. Farquhar Shand, Knt. 

Chief Judge. 



C. M. Campbell,— Of Counsel for Appellant. 
F. Simonet, — Attorney for same. 

H. Galea, — Of Counsel for Respondents. 
E. DuviviER, — Attorney for same. 



22nd February 1872 

The Appellant being creditor of the Widow 
and heirs Robert, by ** Bon " for $225, dated 
18th May 1870, attached in the hands of the 
Oriental Bank, by Order of the Junior Dis- 
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trîct Magistrate of Port Louis, all sums of 
money and other property whatsoever which 
might be owing, on whatever account, to 
their debtors by the Bank. The Gai-nishee 
being duly summoned to make the declara- 
tion of the sums due by him to the party 
seized, deposed by his admitted representa- 
tive, as follows : I am an Accountant of the 
Bank ; we have no mouies in the Bank be- 
longing to the Defendants. On the 16th 
October, there were monies in the Bank, in 
the name of Albert Robert, which the Bank 
knew belonged to Mrs. Canette ; the amount 
was $400. The money was paid on a Judge's 
Order. 

« 
The payment was made after the receipt of 
the present attachment." 

The Appelant moved that the Attachment 
should be validated ; but the Magistrate dis* 
missed the Summons, with costs. 

Widow Aliphon appealed. Messrs. Camp- 
bell and Galea were heard for the parties. 

JUDGMENT : 

A preliminary objection ^hich has been 
stated to the competency of the appeal, viz : 
that it is inadmissible under Art. 60 of the 
District Court Ordinance of 1852, the pro- 
ceedings in question here not being '^ a suit 
or Action,*' is I think too narrpw and techni- 
cal and must be repelled. 

On the merits, I am of opinion that the 
Judgment of the Magistrate was right, as the 
case stood upon the oath of the Garnishee. 
Wheter if explanations» had been asked by 
the parties and documents had been produced 
the case might not have assumed a somewhat 
different aspect, it is impossible to say, as 
nothing of this kind was done. The Garni- 
shee stated that the Bank had no funds be- 
longing to the Defendants ; that the money 
in the Bank, tho' in the name of Robert, 
belonged to another party. The oath must be 
taken as a whole and in the situation in which 
the case was left by the parties themselves 
with which the Court has now to deal : that 
oath is conclusive : ^ • 

Appeal dismissed, with costs. 



N 



sufreSe court. 



Attbibution or sale-pbice — Original 

PURCHASER,: — PeBSOIIAL CREDITOR. — SET- 
OFF, -r-'* TlERCE-OPPOSITION, " — APPEAL 

FROM A Judgment of the Master. 



A party not called to share in the attribution 
of the sale-price of an immoveable property^ 
he not being an inscribed creditor on the 
said property, cannot avail himself of the 
advantage of the *' Tierce-opposition " in 
order to disturb th^said Judgment of attri- 
bution ; specially when such party s claim 
has long since been extinguished by set-o^ 
and compensation. The same inability 
affects a personal creditor of the original 

' purchaser, 

BOLGERD & opvs,— Appellants. 

versus 

1». 

LAHAUSSE LALOUVIÈBE & ors,— Res- 
pondents. 



Before 

His Honor Sir C F. Shand, Knight, 

Chief Judge and 

His HonoFJusTicE N. G. Bestel. 



C. Bolgerd appearing in person. 

J. H. AcKROYD, — Attorney for Appellants. 

G. GuiBERT, — Of CounAl for Respondents. 
V. G. DucRAT, — Attorney for same. 



^2nd Febniary 1872. 

This was an appeal from a Judgment of the 
Master, dated l^th September 1871, by 
which he dismissed the application of Julia 
Bolgerd & Charles Bolgerd the now appellants 
in the matter of the " Tierce-opposition ** by 
them to a Judgment of attribution of the sale- 
price of a property situate in Port Louis, a: 
the place called " Les Casste " known by the 
name of '* Belle Rose, " sold by licitation by 
the heirs and representatives of the late Ernest 
Brouard and awarded to Alfred Lahausse La 
Louvière ; the said Judgment dated the 19th 
September 1870. 

The Judgment of the Master was in the 
following terms : 

" Whereas the " Tierce-opposition " to a 
Judgment is not opened to all parties who 
may complain of being aggrieved thereby, 
but to such I persons only as ought to have 
been made parties thereto ; 

Whereas no other partie^ ought to have 
been called to share in the attribution of the 
sale price of the property " Belle Rose," but 
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these having an inscribed claim upon the said 
property ; 

Whereas JuliaBoIgerd and Charles Bolgerd, 
as representatives of the late Charles Bolgerd 
the wife, have no inscription, either of privi- 
lège or of mortgage upon " Belle Rose ;*' 

Wheieas the original vendor's privilege 
of Charles Bolgerd the wife has long since 
been extinguished by a set-off and compen- 
sation with the late Charles Dorothée Savy 
j)ère, the original purchaser of " Belle Rose, 
as proved by two Judgments of the Supreme 
Court, the first one between Charles Dorothée 
Savy and Bolgerd & wife, dated tKe 25th of 
August 1853, Record No. 235, affirming a 
Report of the Master, dated the 21st of June 
same year, in which figures the said privilege 
of Bolgerd the wife, and the second between 
the heirs of the late Charles Dorothée Savy 
and Bolgerd the wife, dated the 19th of De- 
cember 1854, Record No. 1021, affirming 
another final Report of the Master, dated the 
24th November same year, whereby a final 
balance of £ 24.16.6 was found against 
Charles Bolgerd the wife, together with 
£ 38.12.11 for costs; 

Whereas the Judgment of the 30th of 
November 1855 delivered against the late 
Napoléon Savy is quite stranger to, and has 
nothing to do with the present case & the 
claim of Bolgerd the wife ; 

Whereas supposing that the said Vendor's 
privilege has not been settled by way of set- 
off and compensation, as aforesaid,* Bolgerd 
the wife would remain a personal creditor of 
the heirs Savy and as such would have no 
claim upon the sale-price . of *' Belle Rose" 
and no right to be called to the Distribution 
of the sale-price thereof ; 

Whereas the proceedings taken by Alfred 
Lahausse La Louvière for the Distribution of 
the said sale-price are regular and in confor- 
mity to the law in such matter made and 
provided, I dismiss the application of Julia 
Bolgerd and Charles Bolgerd, with costs 
against them." 

In the appeal the Appellant Bolgerd was 
heard in person at great length against the 
Piaster's Judgment ; but after giving every 
attention in our power to the case, we see no 
rtiason whatever for disturbiog the Judgment 
of the Master. That Judgment is accordingly 
affirmed and the appeal is dismissed yvith 
costs. 



BAIL COURT. 



jubtsdiction of the court, — judges at 
Chambers, — ^Municipal taxks,— Mayor's 
Warrant, — Set-off, — Appeal -from' 
Judgment of District Magistrate,^ — 
Ordinances 24 of 1855, 21 of 1851, 
Arts. 45, 46, 51, and 34 of 1852. 

The Courus have no jurisdiction to enforce the 
recovefy of (he Mnnicipal taxes, which is 
done in a summary manner and upon the 
execution of the Mayor^s Warrant of 
Levy ; but they will, however^ interfere 
when, for instance the party levied on sets 
up a claim of set-off. 



F. BOLGERD,— Appellant. 



versus 



MAYOR & CORPORATION OF PORT 

[LOUIS, — Respondents. 



Before 

His Honor Sir C. Farouhar Shand, Knt. 

Chief Judge. 



C. M. Campbell, — Of Counsel for Appellant. 
F. Simmont, — Attorney for -same. 

mm 

Hon. V. Naz, — Of Comicil for Respondant. 
J. PiGNÉGUY, — Attorney for same. 



»2nd February 1878. . 

This was an Appeal from a Judgment of 
the Senior, District Magistrate of Port Louis, 
condemning the Appellant in payment of the 
sum of $ 244.60 c. for taxes on prdperty 
within the town, as per roll of particulars 
served upon the Defendant, extending over 
the time from the year 1867 to 1871. 

A number of objections were taken by the 
Defendant, now Appellant, in th^ Court below, 
but the Magistrate overruled them all and 
gave Judgment/for the Corporation, with costs. 

The Defendant appealed. ^ Mr. Campbbll 
on her behalf confined his argument to the 
objection to the Jurisdiction of the District 
Court. The wrong course, he maintained^ has 
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been followed here. '-Formerly to make war- 
rants for Town-taxes in arrear executory, m 
other words to put them to execution, recoutse 
Vas had to the Court of First Instance (Ord : 
18 of 1848 §§ ^8—37,) and the present ap- 
- plication, under the existing practice and cons- 
titution of the Courts, sliould have gone to 
the Judge at Chambers. (Ord : 24 of 1855) 
The Corporation has very large and general 
powers for collecting its revenues. (Ord : 21 
1851 §§ 45.46,) but it was unnecessary and in 
la^ incompetent to go to a Court a^t all, as 
th» Mayor 8 warrant for taxes is itself de- 
clared to be executory (Art. 50 of Ord : 21 of 
1861.) ^ 



-\ 



Hon. Naz.-t- Contra. The Defendant ad- 
vised by her father, Mr. Bolgerd, hn^ contri- 
ved, for more than 20 years, to escape all 
payment of taxes for the premises in question. 
It was always maintained that she had under 
the Municipal Ordinances, a set-off for half 
the expense of making a foot-path (trottoir) 
opposite her property in the town ; but she 
would never try her right in any Court of 
law to insist in that claim of set-off. In this 
way she completely defeated our right to levy 
the tax. At last we brought her into the Dis- 
trict Court, where all questions between the 
parties can be adjusted legally, and she objects 
to the Jurisdiction. 



THE COURT. 



^ 



By Ord : 84 of 1852, alf Civil cases, with 
certain special and enumerated exceptions, 
may be brought before the District Magistrate 
when the sum in dispute shall not exceed the 
sum of £50. This is, therefore, the common 
usual and available Ju/isdiction open to par- 
ties in all disputes where resort to a Court 
is requiied in matters of comparatively small 
pecuniary value. In ordinary cases there 
IS in this Colony, as», elsewhere, a more sum- 
mary way for recovering payment of public- 
taxes than by resorting tp Courts of law : 
l)ut from the attitude taken up by the Ap- 
pellant, here, the usual summary method was 
closed against the Respondents ; at least they 
had for a series of years been mot with the 
plea of an alleged compensatory claim but 
which the Appellant never brought to. trial. I 
am, therefore, of opinion that in the actual 
position of matters, a resort to what we may 
call the oommon-lawrJurisdiction of the 
Colony, open to suitors generally in those 
small cases, was competent and indeed expe- 
dient on the part of the Municipality. They 
gave the Appellant an opportunity which, for 
obvious reasons, she whould not make for her- 
self of having any counter claim'she might 
put forward disposed of and the amount due 
for her taxes, if any, ascertained. The appeal 
is therefore dismissed, with costs» 



BAIL COURT. 



Appeal from Conviction of District Ma- 
gistrate, — False and malicious denun- 
ciation IN WRITING, — Arts. î297 and 299 
Colonial Penal Code, — Information, 
— Omission by accuser of initialing ac- 
cused NAME, — General ground of ap- 
peal. 



An inforhtation lodged against a party before 
a District Magistrate, comes up to the Des* 
cription of " toritihg " mentioned in Art. 
297 of the Colonial Penal Code. 

The general aground of appeal that '* the 
* conviction is bad in law, " is unsufficient to 
cover any special plea not pleaded below 
and not entered as a greund of appeal. 

Although an accuser had not initialed, in the 
margin of the information laid by him, the 
name of the party accused, the mere ap- 
pearance of such accuser to prosecute the 
charge renders him liable to a criminal ac- 
tion founded upon" Art. 297 of the Colonial 
Penal Code. 



RAMSAMACHETTY,— AppeUant 

versus 
THE QUEEN,— Respondent. 



Before: 
His Honoi' Mr. Justice Gorrib. 



E. Pbllereau, — Of Counsel for Appellant. 
J. AcKROYD, — Attorney for same. 

The Subs. Proc. & Adv. Gen, — Of Counsel 

for the Crown. 
J. Bouchet, — Attorney for same. 



5th March 1872. 

T 

In this case E. Pellereau for the Appel- 
lant appeals against the conviction of his 
client : 

lo. Because Art : 297 of the Penal Code 
under which his client is charged, when cons- 
trued along with Art : 299^ does not apply to 
writings produced before a Court of Justice. 
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VI ifipeal f<ra.àVk ; the Cskf ^ them û that 
ai macTZTik^! i^'Xe •XK^'MTjr.z the xiame of the 

IffifThfPL. àriZiTrltSy.iA UzArT Art- 2Srr^was DOC 

»irM)!i \f% ii^. Arx^uer before the Wamnt va» 
Ut ..«fly aiMi v^« odIt inxûàkA br the Ma^v 
trite in the cnr^ne <jf the furoccedii^v which 
:,l!'jrjred. — We La«e nodwibt whaterer ftmn 
w?i.«t ffvmtA that the margioal note was vi^- 
ge*-?^! br tie 3IagUtrate for greater precûian 
u»'i arjCQrai:-T, tliat it wa4 insisted br the 
.i/.<-iMeT '-* br ftCMne one ac-lincj on hi* behalf 
ax.d with his authfjritr and thai the CH&inon 
'v: the initialir«2r or sieritn? of the marginal 
r.vV; whftcfi wa« an omisAtion of the a|>peUaat 
hiroself wa^ c/^rercd in the fblkst povsible 
msiuner hj the appellant af^xaring to prose- 
r j*u^ apon the rhaiçe of laroenj, the person 
TsXtofié tri the marginal r«ote. The Information 
a^ it stands comes fallr up to the description 
of writing 9^insi oi«e or more individnals 
in Art : 2^ of tlie Penal Code. The ^^peal 
mu^t therefore be dismissed, with costs. 



SUPREME COURT. 



Sc MXOSS TO ^HEW CaVSE, AmE!CDM KITT OF 

Fle4, — A; nr^Tiox of writtex Evide!*- 
TE, — ArLt^Aiiox or Fraud, — bscRip- 
Tio F4LSI, — ^Notarial acquittaxce, — 
C. C. Arts. 1115, 1319, 1341, 1*47, 1S48, 
Sir. C. pROi . Art. 214. 



Eicen when a Plaintiff hat not attacked a no- 
larial deed £y troy o/ ait Inscriptio faUi, 
written ezidence may he adduced against 
the purpart of such deed, when frauduleni 
practices are aUegtd to hate^ been used bff 
one of the partite to such deed, subsequetU' 
ly to its cftmpletionj and tchen such wriiien 
etidence is offered in support of this aUe- 
gation. 



BOI.GEKD.— FlaiatiC 



COLONIAL SECRETARY,— Defcafaat. 



His Honor Sïr C. Fabqvh. 

Cbitf JiMJgr, and 
Honor X. G. BiB^rrL. 



-» 



F. SixoyET, 



Hon. E. LECLtno,— Of 
J. BcrrcHET, — Attomer fiw 



Cc:a<:sel for PUiruiC 
for 



f y Dedén 
[daar 



Itk Feirwmry 18T2. 

Bt Jadgrnen: of the ISth Jnly, this Court 
decided that the Hoxorable The Coloioal 
Secretary of the Goremment of Manritins, 
had mistaken his remedj in resorting to a 
Declaration for the porpoae of setting aside m 
itotarial acquittance under date of the SSnd 
Jannarr 1>^46, when he shoold hare had re- 
coarse to an inscriptio fatri to that effect. The 
Action was aocordinglr dismissed with costs, 
imless Plaintiff fi-oold elect to be nonsmied 
with costs. 

The Oulonial Secretarr therenpon, electe«l 
to be nonsnited with costs. 

On the 28th of August last, a Simimons was 
applied for and obtained at Chambers by the 
Colonial Secretarr, calling upon Bolgerd and 
oo-snitor, to shew canse whr the said Defen- 
dant's (Colonial Secretary) pleas, on the on- 
ginal Action, should not be amended by add- 
ing thereto the plea set out in the said Sum- 
mons, and to adduce evidence in support of 
such plea. 

On the return day of the said Summon?, 
parties appeared before the Judge at Cham- 
bers and were referred to the Court to be 
heard on the 14th September last, on the pro- 
priety of the amendment applied for. PtJties 
were heard and on the 7th October last, the 
Court allowed the amendment pTm3red for with 
leare to the Colonial Secretary to adduce evi- 
dence in support of such additional plea. 

The cause on the amended pleadings came 
on for hearing cm the 7th December last. 
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G. GuiBKRT, for Bolgerd, then said : the 
Colonial Secrelary can derive no ndvantage 
whatever from hia amended plea. The alle- 
gation of fraud introduced into the case hy 
means of the additional 4>lea allowed, is in- 
sufiicient to relieve him from the necessity of 
having recourse to an inscrtptio falsi the only 
remedy warranted in law for the purpose of 
setting aside the notarial acquittance of the 
22nd January 1846. 

The positive enactment of Art. 1341 C. C. 
is " qu'il n'est reçu aucune preuve par té- 
moiiia contre et outre le coutcnu aux actes, 
ni sur ce qui serait allégué avoir élé dit, lors 
ou depuis les actes, encore qu'il s'agisse d'une 
somme ou valeur moiiitlie de 160 frutics," ex- 
cept in the cases provided for by Art. 1347 
and 1348, C 0. The case of the Colonial 
Secretary is not within either of these excep- 
tions. If the facts slated in the deed and as 
It' which the Notary was aeouipetcnt^itncss, 
(vi^ :) ttie payment miiile by Bolgiird, in spe- 
cie, be not false, no fraud can be imputed to 
Bolgerd. If false they cannot be shaken but. 
by an inscriptto JaUi. — (Tkui.libh Vol. 8, 
No. 14ti; ZACHAtiioi Vol. 6, page S(î7. 
Jhcu 0. Ducraij (Piston's Reports 1868, 
page 12,) and the Judgment given between 
parties to t)ie present Action of the 18th July 
1874, dismissing the Action of the Colonial 
Secretary foi: not having ehallenged the ac- 
curacy of the notarial dee^l of the 32nd Ja- 
nuary 1846; Lakombiëue, Vol. &]page H5.) 
The inscrtptio falsi is the only legal way and 
means to be resorted to by which the Colonial 
Secretary con render available the alleged 
written evidence wln<-h, it is said, i^ to esta- 
blish in a triumphant manner the error com- 
iilaincd of and thus establish the bad faith of 
Jlolgcnl, if not at the very moment when the- 
notarial acquittance was drawn up and signed, 
at least subsequently to t)io signing of the ac- 
quittance by the then Colonial Secretary. 

Hon. E. LECi.fjzio argued: I fully concur 
in the correctness of the law laid down by 
GuiBBRT. Art. 1S19 C. C. on the one hand, 
whilst informiug us that " l'acte authentique 
fait pleine foi de la convention qu'il renler- 

me " goes on tracing ont the remedy, 

if aeed l>o, for shaking tho credit it has at- ' 
tached to authentic instrumentai and mentions 
" la plainte en faux principal, ct I'lncription 
de faux incident Civil, Art. 214, C. C. P. " 
On the other band Art. 1341 C. C. which is 
uo less imperative must be obeyed to the very 
letter, wherever and whenever applicable to 
the cases laid before the Court. 

It forbids the adduction of oral evidence 
against and beyond the contents of a deed, of 
any thing alleged, to have bcea said before 
pending and after such deed, This rule is 
not however without its exceptions as shewn ' 
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j by the enactment of A:t. 1347 and 1848, C. 
C, and I undertake to shew that the case en- 
! trusted to me comes within the letter and 
I spirit of the exceptions of Art. 1847, C. C— 
I I say that an tflScïi^(;oyff^«i is not tho only 
legal mode of quarielltng tl>e various state- 
I ments of an authentic deed, whenever recour- 
se is to be had not to pHinl but tb written 
evidence,-»3 in this case. 

The evidence justly prohibited by Art. 1841 
C. C, is parol evidence of facts " contre el 
outre If! contenu aus actes " or parol eviden- 
ce (if "ce qui serait allégué avoir èlê dit 
arant lors on depuis le actes " The eviden- 
ce I have to adduce is not of facts against and 
beyond the contint of the notarial deed, nor 
is it parol evidence of anything said before, at 
the lime of anil since tlie stipulations of the 
authentic act iK'hvecn parties. My evidence 
is tcrilten eiidencc emanating from Holgerd, 
rcndeiing probable my allcj^iijm of the in- 
eorrectiicsS of the discharge stated in the no- 
tarial instrument, which eyidenceis permitted 
and rightly so, by Art, 1347 C. C., which 
says : " Los règles ci-dessus" including the 
onclaid down in Art, 1341, C. C, "reçoi- 
vent exception lorsqu'il existe un comuiencc- 
nient de preuve par écrit. On appelle ainsi 
tout acte jiai- écrit qui est émané de celui con- 
tre lequel In demande est formée, ou de celui 
qu'il re])rés(^ntc, et qui rend vraisemblable le 
fait allégué." Besides [ do not charge lîol- 
gerd with any fraudulent manœuvres for the 
obtention of the notarial discharge given him. 
Ail the parties were then of good faith, includ- 
ing even Bolgerd. The proof of his then 
gond faith is shewn by the fact of his written 
admission of a certain debt on his part to Go- 
vernment, subsequently to the discharge men- 
tioned in the notarial deed. Unable however 
to prevail with the latter to accept the figure 
proposed hy him, then only it was, and not * 
before, that the thought of defrauding Go- 
vernment pre-sented itself to the mind of Bol- 
gerd, who the better to succed in his then pro- 
jected fraud,allowod things to lie dormant ^r a' 
considerable lapse of time, during which time 
the public officers who might have thrown 
light on the issue between parties have either 
departed this life, or left the service. Feeling 
then almost sure of success, he made bold to 
deny his debt, and pleaded discharge on the 
strength ol the authentic act now produced. 
Fortunately for the Government the written 
admission and correspondence of Bolgerd have 
not disappeared and have been safely preserv- 
ed and arc now produced against him. Fur- 
ther, it should be borne in mind that the 
"Dol" or fraud posterior to a contract, cannot 
be proved otherwise than by writing. ( Sefl' 
Bedarbide, Traité du Dol et do la Fraud», 
Vol. 1, No. 241, last pai. and the authorities 
quoted by that writer.) 
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JUDGMENT. 

The Court, in conformity with Article 1319 
C C, has laid down in an interlocutory 
Judgment between the parties to this s*ut, 
the general rule that an inicriptio falsi was 
the proper form of Action to be adopted for 
sliaking the full credit attached by law to all 
authentic instruments. But the demajid as 
to which the objection was then taken alleged 
no fraud on the part of Holgerd, eitlier before 
or at the time of and posterior to the signa- 
tures* of the discliarge. Wheieas the amended 
Declaration sets forth fraud, at a date subse- 
quent to the notarial discharge. It is now 
f-ought *o prove such allegation by writings 
emanating from liolgerd. Are we to shut out 
tlie proof demanded on tlie pretext of the 
Govornment having mistaken the proper form 
nf Action and thus afford encouray:ement and 
hold out a premium to bad faith ? \exy for- 
tunately we are not compelled by law to do 
80, for it is now a settled point that ** Ic dol 
" et la fraude allégués contre un acte peuvent 
•'* être prouvés par témoins, <&:i., et cela encore 
** (pi*il s'agisse d'acte authentiqiv? : il n'est 
** ]);is nécessaire pour détruire la foi du(î a 
" l'acte de prendre la voie de V Inscription^ 
. Art. IIK), C. C Note 10. Gilbert, and the 
anthoritii?8. 

Moreover, the reasons of Art. 1341 C. C. 
for prohibiting parol evidence of any allega- 
tion against and beyond the contents of an 
authentic instrument, and of any allegations 
of things said before^ at the time of, and since 
the drawing up of such instrument, arc not 
to be met with in the case Iwsfore us. The 
application is not for parol, , but for written 
evidence which is not accompanied with the 
same dangers as parol evidence. 

We shall, and do, therefofe, override Bol- 
gerd's objection to the admission of the ten- 
dered written .evidence, and order parties to 
proceed on the merits. 



BAIL COURT. 



** COMMODAT OR PrÊT A USAGK," — OrAL 

EVIDENCE, — •' DoL " (FrAUD), " MiSE 

EN DEMEURE, " — APPEAL FROM JUDGMENT 

OF District Magistrate, — C. C. Arti- 
cles 1341, 1842, 1S46, 1139 AND8KQ.,— - 

Costs. 

The strict rules of wriUen proof are not ap* 
plicahïe to a case of mere handing ocvr of 
the use of her jewels by a party to another , 
for a festive occasion to last a few hours ; 
^ucA friendly acts not being usually esta- 



blished h y written contract. Oral proof a d- 
y mitted, accoi'dingly, to prove the loan. 



A YAC AN OO,— Appellant 

versus 

WIJ30W PARPADY,— Respondent. 



i3efore : 



His Honor Sir C. Fakquuar Siiand, Knt. 

Chief Judge. 



W.Newton, — Of Counsel for Appellant. 
M. Sauzier, — Attorney for same. 

L. Cox, — Of Counsel for Respondent. 
J. BoucHET, — Attorney for same. 



19/A :- arvh 1872. 

This was an appeal from a Judgment of 
the Senior District Magistrate of Port Louis. 
The Respondent, Widow Paipady, had called 
the Appellant before the Court below on a 
complaint setting forth that she claimed from 
Ayacanou, of t^jc District of Savane,at the place 
called Souillac, trader, Defendant in this suit, 
the restitution of the undermentioned jewels 
belonging to her and lent by the said plaintiff 
to the said Defendant on or about the month 

of. ... , one thousaud eight hundred 

and seventy : 

m 

^' Vizt. : 

'' One black silk necklace containing 873 
" small gold beaçls ; 2o. one gold necklace, 
*' four feet in length, having a gold neck peu- 
'* dant marked M. S. in filagree work, two 
'^ inches in length attatthed thereto and se* 
'^ cured at either end by two large gold beads; 
^* and in default of restitution on the part of 
" defendant, of the said jewels, plaintiff claims 
" the sum of one hundred and seventy two 
'* doUai-s, being the value of the siiid jewels, 
" with costs." 

At a sitting of the Court, on the 8th De- 
cember last, after an amendment asked for by 
the plaint had been avowed, an objection being 
taken by the di?fendant that oral evidence 
in support of the Plaint was not admissible un- 
der Article 1341 of the Civil (Jode, tlie Judge 
overruled the objection staling that he pi*o. 



/ 
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ceedcd on the ground '^ that^the gist of the 
" case comprehended do? and such a grievance 
"' can be proved by oral evidence." The far- 
ther hearing of the case was delayed ex-officio 
that counsel might be procured for the plaintiff. 
On the 12th December, the case was resumed 
in Court, parties on both sides, represented by 
Counsel; after aii amendment of the Plaint 
had been allowed by the insertion of the word 
V October^' the counsel for the Defendant 
contended that the case ought to have been 
preceded by a *'mise en demeure" under 
Article llâ9 and seq : C. C. as the suit was 
one of damages. 

• 

This objection was overruled ; the Defen- 
dant, then, pleaded not indebted, and parole 
evidence being tendered, ît was again con- 
tended on behalf of the Defendant that such 
evidence could not be allowed, but the Judge 
after taking time to consider, decided that 
oral evidence was admissable. The Defen- 
dant appealed. 

W. Newton for Appellant, quoted Articles 
1189, 1142 and 1146 of the Civil Code in sup- 
port of «is plea that there ought to, have been 
" a raise en demeure." 2o. He maintained 
that the Contract of " Commodat " or " Prêt 
à usage." is not provable by witnesses. 
Troplong and other authorities—" Sirey 
Codes annotée " Art. 187^. The amendments 
allowed by the Magistrate have not, in point 
of fact, been made. 

L. Cox. Contra. This is not an action of da- 
mages, so no '^mise en demeure" was required. 
2o. Commodat is a gratuitous Contract al- 
ways provable by witnesses. It differs from 
the other Contracts of lease; agency and de- 
posit where the law in so many words ex- 
pressly requires writing. S. 6. %, 963. The old 
law of France before the Code was in my 
favor and it has not been changed by any po- 
sitive enactment. 

The jewels were lent for a marriage party ; 
beside^ it is now too late to urge the plea ot 
the inadmissibility of oral evidence. The 
amendftiénts can still be competently made 
upon the record. 



V. 



THE COURT. 
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This case has got somewhat out of shape. 
The Judgment of 8th December allowing pa- 
rol evidence was final in the Court below. It 
WRS too late to re-open the question as was 
subsequently done. I am of opinion that in 
the " espèce " here before us, the Magis- 
trate was right in his ruling-:— The plaintiflF 
allege that she will establish a mere handing- 
over of the use of her Jewels to a neighbor \ 
for a festive occasion pasting a few hours. Such I 



establîiïh* 



mgmo- 



friei^ly and neighborly acts are not est 
ed by written Contracts. It is, speaki 
rally at least, almost impossible that they 
sliould be so. The strict rules of written prgpf 
are not applicable to such cases, the PlaintitJfs 
allegation (her proof is quite another thing) is 
inconsistent with the Defendant ever having 
had the property of the Jewels, or even such 
a possession of them as would ground a claim 
of property. The possession averred was tem- 
porary and precarious and in a title irreconci* 
liable with a claim of property by the defen- 
dant. This is not a suit in damages require 
ing a " mise ca domcuro " even were such 
a plea still open to the Defendant. The case 
is remitted to the Court below to allow parol 
proof of the Plaint, the ameudments already 
allowed to hb added to the Plaint,, if this ha» 
not already been done. The Judge, below, to 
have ))ower to dispose of all questions of costs 
including those in this appeal. 



BAIL CotlRT. 



Appeal prom Conviction of District 
Magistrate, — Penai.ty, — Motion in 
Mitigation.— Ord. 35 of 1852 § 128. 



Refusal by the Court to reduce the amount- 
of Penalty awarded by the District Ma-* 
gi strate against one of the Appellants. 



A. THOMASSE & AUGUSTIN,— 

Appellants. 
versus. 

THE QUEENi— Resjiondcnt. 






Before ; 

His Honor Sir C. F\rquhau yit.\iM>, Kt./ 

Chief Judge. 

L. Cox, — Of Counsel for Appellants. 
A. Pitot, — Attorney for same. 

G. Ellis, — Subs. Proc. Genl., Of Counsel 

for llj^spondent. 
J. Bouohet, — Attorney for same. 

\9ih March 1872. 
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This was an appeal from a sentence of the 
District Magistrate of Plaines Wilhenis in a 
case of wounds and blows alleged to have been 
inflicted by the six parties accused, upon the 
persons of two other individuals, in the course 
of a scuffle upon the highway. The Magis- 
trate found the charge established against 
two of the accused, viz : Alexandre Thomasse 
and Augustin and sentenced the former to 
ton months imprisonment with labor, and the 
latter to 6 weeks imprisonment with labor. 
The case against the other piisoners was dis- 
missed. The persons convicted appealed. 

The Substitute Procureur General stated 
that he waa not in a position to support the 
conviction against the accusrcl Thomasse and 
fhat he gave up the Casf ..j^ainst him. 

L.Cox for the other appellant submitted that 
the punishment to which his client had been 
condemned by the Magistrate, was too heavy, 
looking at all the circumstances of the case 
and moved that it should be mitigated under 
the power to do so allowed by Law to the 
Judge hearing the appeal : Ord : 35 of 1852 
§ 123. 

THE COURT. 

The Judgment against tTie prisoner Tho- 
masse is quashed. I have looked carefully 
thro' the proceedings in the Court below, and 
I don't see any reason for diminishing the 
punishment of the prisoner Augustin. So far, 
therefore, as he is concerned, the appeal is 
dismissed, with costs. 



BAIL COURT. 



Prrjurt — Rî;coki>^ Court of RfxorI), — 
Magistrate's Notes, ~ Written Evi- 

i)ENCE OF deposition KY ACCUSED — OrD. 

85 OF 185£ § 105, 106 axd 119— Appeal 

I'ROM CONVICTION OF DISTRICT MaGIS- 

« 

TRATE. 



The Magistrale must, htmself, take down the 
evidence in Criminal Trials before /tim, 
and such Evidence must be produced and 
proved when it is proposed to make use of 
thein in an other criminal trial. 



CHINATAMBY-Ai)pcllant, 



versus 



QUEEN— Respondent. 



Before 
His Iloner Justice Gorrie. 



E. Pellereau, — Of Counsel for Appellant. 
J. AcKROYD, — Attorney for same. 

A. G. Ellis, — Acting Sub. Proc. Genl. of 

Counsel for Respondent. 
J. BoucHET, — Attorney for same. 
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In this case, on a trial for perjury, an ob- 
jection was taken by Pellereau for the accu- 
sed, before the District Magibtrate of Savanne^ 
that no legal evidence was produced of the 
deposition by the accused in the trial on which 
the charge of perjury arose, or at least that 
the best evidence of that deposition was not 
produced. The Magistrate decided against 
the objection, in an elaborate Judgment which 
the Court has caiefuUy ccmsidered, and the 
present appeal has been taken by the accused^ 
against the ruling in point of law. 

In the trial from which the charge of per- 
jury has arisen, the Magistrate, as usual, took 
down in writing the evidence, as required by 
§§ 105 and 106 of the Ordinance 35 of 1852, 
but in the trial ior perjury that evidence nei- 
ther formed part of the Record, nor was pro- 
duced, nor proved by the Magistrate ; the evi- - 
dence of the perjury, being left to depend on 
the oral testimony of the clerk and the Inter* 
prêter of the District Court, who were present. 

In the case of Mamet vs, the Qween{ Piston's 
Report, IS68 page 23) it was decided that the 
evidence was to l)e taken down by the Mtigis- 
trate, not by the^ clerk, and that accordingly in 
a trial for peijury, notes of evidence, taken by 
the clerk, were not allowed. 

The Ordinance seems, indeed, to be perfect- 
ly clear on this point, for Arts. 105 and 106 
set forth categorically that the evidence in sup- 
port of the charge is to be taken down by the 
Magistrate, in writing, and that the Magistrate 
is to set down the evidence for the accused in 
like-manner as is prescribed with reference to 
the evidence against him. 

These provisions imply, however,something 
more than that the Magistrate and ^ot the 
clerk shall take down the evidence. They 
makei a written Record of the ^evidence a mat^ 
ter of legal obligation in a criminal .trial be* 
fore the District Magistrate^ of Mauritius. }. 
When an appeal is entered against a convie- 
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tion the evideuce, along witli other proceed- 
ings, isT>y § 123 to be revised by the judges. 
It would be difficult to understand how the 
appellate jurisdiction of the Court could other- 
wise be exercised, as by another section no 
new evidence is to be taken in the cause. 

It is not necessary to set forth the evidence 
at length in the conviction, but by § 119 the 
principal facts of the case upon which the 
decision is based, arc to be expressly alleged 
if 'an^ appeal is taken. 

The Magistrate or his clerk- sends up a co- 
py of the evidence taken down by him as 
part of the proceedings in the cause ; a full 
copy of the Minutes, documents, and proceed- 
ings being forwarded to the Registrar of the 
Supreme Court, authenticated by the Seal of 
the District Court. 

It has been argued that appeals only take 
place in cases of conviction, and that special 
provision is made in the Ordinance for these 
cases ; but there are no provisions showing how 
the evidence is to be dealt with where there 
was an acquittal as was the case here, in the 
original trial out of which the perjury arose ; 
that we must accordingly refer to the English 
practice whenc(^ the term " record " and 
" Courts of Record " have been taken to as- 
certain what is meant by these expressions, 
and to know what obligations, if any, they 
impose on the Magistrate ai^ clerk in the 
way of making up and preserving records of 
trials for use in subsequent trials or otherwise. 

It is deduced by the District Magistrate 
from the authorities quoted by him and main- 
tained before us by the learned Substitute 
Procureur General, in support of the Judg- 
ment, that the Magistrate's notes of evidence 
in no case form part of the Record^ which 
really consists simply of minutes showing that 
a trial had taken place and its result : and that 
those minutes authenticated bv the Clerk and 
the seal of the Court are, as regards Courts of 
Record, sufficient attestation of the facts with- 
out further evidence. In a trial for perjury, it 
is contended that when such a record of the 
former trial is put in so authenticated, that 
proved the facts set forth of the former atrial, 
the proceedings adopted and the acquittal or 
conviction ; but that it is neither necessary 
nor competent, for the Clerk, to embrace in 
his Record the notes of evidence of the ^la- 
gistrate. 

In support of these views great weight" was 
laid upon a decision by Mr. Justice Colin, 
in the Bail Court, in the case of Hassen r. 
the Qt/ee?j, reported in Piston's Report^ 1870, 
wherein he held that in a case, of perjury, it 
wa? not sTtfficient to produce the notes of evi- 



dence taken by the District Magistrate in the 
first trial, but that they must be proved. How 
they were to be proved or whether the notes 
when proved could be used for any other pur- 
pose than to refresh the memory of the witness, 
was not decided. 

The District Magistrate contiends that the 
only way of proving, as the evidence does not 
'profess to be depositions signed by the persons 
who made them, is to call the Magistrate and 
that when this is done, the evidence becomes 
in fact oral, the notes being used to refresh 
the memory. 

We do not think that it is necessary, for 
'f the decision of this case, to go into this point. 

It is sufficient that we give effect to the 
*^'Judgment of Mr. Jvstick Colin which was 
concurred in uy the other Judges, that in 
Criminal trials where the evidence taken by 
the District Magistrate, in a former trial, is 
put in, it must be proved ; the logical result 
of such a conclusion, according to the conten- 
tion of the Respondent, is that the evidence 
80 taken, does not form part of the Record, as 
the essential principle of Courts of Records, 
is that matters of Record properly authenti- 
cated prove themselves. It is possible that 
had the Ordinance permitted the evidence to 
be taken down by the Clerk aifd preserved by 
him, and when it was embodied in his narra- 
tive of the proceedings of tlve trial, and au- 
thenticated in the usual manner, that the 
Judgment in his case of Hassen would have 
been diflFereut. The difficulty has arisen be- 
cause the Ordinance, most wisely and proper- 
ly as we think, has required* of the M agis- 
trate, himself, the jduty of taking down the 
evidence, and left to the Clerk that of pre- 
serving a record of the proceedings of the 
Court. 

As the matter stands, however, it is clear 
that the Magistrate must, himself, take down 
the evidence in Crinnnal trials before him, 
and that what he takes down must be proved 
when it is proposed to make use of it In an- 
other Criminal trial. 

• 
We now come to consider whether in the 
trial of tlie charge of perjury against the Ap- 
pellant, it was not only competent, but neces- 
sary to produce the evideuce so taken down by 
the Magistrate. 

Both the cases of Mamct emi Ilasscn show 
that it has been hitherto regarded as necessa- 
ry. The Respondent, however, maintains the 
negative on the ground that the evidence by 
thç decision of Hassen is not matter of legal 
Record, and when proved as he contends, it 
must be by the Magistrate, himself; the Ma- 
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gistraté becomes a witness in the cause^ speak- 
ing of what he saw and heardi using his notes 
to refresh his memory, but holding no better 
position than any other witness- who was pre- 
sent, except so far as the notes taken at the 
time may tend to render his evidence more 
reliable. 

This argument was supported by a citation 
of authorities to shew that in England perju- 
ry was, in fact, proved by the oral testimony of 
those who were present at the trial and heard 
the evidence of the witness. Any other mode 
it was urged, would be highly prejvidical to 
the accused, as the evidence taken down by 
the Magistrate is not signed by the ^vitness, 
the Magistrate may make mistakes, and the 
accused might be thus held to have uttered 
words whicii he did not speak, and which he 
would have no power of testing by cross-exa- 
mination. 

This Ls to assume that the evidence taken 
dowu^)y.the Magistrate, when proved, is not 
to be disputed, any more than a fact in the 
proceedings authenticated by the clerk and 
the seal of the Court. But without going so 
far, we may hold that as tlie law required the 
evidence to be taken down may be regarded 
as in general case, better proof than the loose 
recollectians gf bye-stander or even of the of- 
ficials who are not bound to keep notes and 
that a trial of perjury could not, with due re- 
gard to the interests of justice properly take 
place without the record of the evidence in 
the possession of the Magistrate being pro- 
duced. 

We do not intend or desire to decide the * 
point as to the exact légal' value of such evi- 
dence Or whether it can be controverted by 
oral testimony of others who were present, 
but we think, however, that the evidence is 
taken under such requirements and sanctions 
as to render its production essential in the trial 
of the charge of perjury arising out of the 
evfdence so taken down and preserved. The 
evidence so taken is not in this Colony mere 
notes jotted down by the Judge as the case 
proceeds for the purjwse of guiding him to a 
satisfactory lesult, and which he may take or 
not, or make long or short at his pleasure. 

It is the " evidence '* which the law re- 
quires him to take down and preserve. It may 
be true that the Ordmance only directly 
specifies one use to which the evidence is to 
be afterwards put, viz : to be revised by the • 
Judges on appeal, but such a specification 
do^ not limi( the use to which evidence so 
taken may be applied and if ever it can be 
advantageously used, otherwise it is when one 
of the witnesses giving the evidence, has been 
charged with perjury. And we think in all 



cases it m^ust be so used as it forms c record 
of what was said, made at the time hy the per- 
son selected by the law, as the most competent 
person for the purpose, and which whether it 
'may form part of the testimonial Record of 
the cause, or not, is a Record of the evidence 
made under the requirements and sanctions of 
the law\ 

It may be inferior in value to depositions 
signed by the witness, but certainly it is bet- 
ter than the loose recollections either of the 
officials of the Court, or of indifferent persons 
who may have been present at the trial. 

We give no opinion upon other points which 
have been incidentally raised in this case, but 
restricting our Judgment to tTiis whether the 
evidence taken down by the Magistrate, in the 
first trial, should have been produced in the 
trial for perjury : we hold that it ought, and on 
this ground sustain the Appeal, aiid quash 
the conviction complained of. 



BAIL COURT. 



SABABADY,— Appellants. 



versus 



THE QUEEN,— Respondent. 



5/A March 1872. • 

For the reasons stated in the Judgment 
just delivered in the case of Chinatamby v. 
The Queen, we sustain the fourth reason of 
Appeal, and quash the conviction complained 
of. 



BAIL COURT. 



Water Ordtnakce, — Rivers & Caxals,— 
Syndic, Joint Syndic 'or* Guardian 
THEREOF, — " Riverain,"— Contraven- 
tion, — Pipes & Dikes,— Fine, — ^Appeal 
FROM Judgment of District Magistrate, 
— Form of such appeal, — Ord. 35 of 
1868 Arts. 14 AND 23. 



The Syndic of a Oanal^ toho has prosecuted a 
contravention to the laws of the Hivers afid 
Canah Ordinance, before the District 
Court, is the proper and only party to be 
called as Respondent, on the appeal, and 
not the CrofCfi. 
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COURTS OF MAURITIUS. 



as 



ROUILLARD,— Appellant. 



versus 



QUEEN,— Respondent. 
Before 

■ 

His Honor Sir C. Farquhar Shand, Kxt. 

Chief Judge. 



L. RouiLLARD,— Of Counsel for Appellant. 
M. Sausibr, — Attorney for same. 

'G. Ellis Stjbs. Proc. Gen. — Counsel for 

Respondent* 
J. Bex:cHET, — Attorney for same. 

p. L. Chastellibr. — Of Cousel for E. Pitot. 



I9tk March 1872. 

This case arose out of an Information upon 
<Ntâi, presented on 6th October last to the 
District Magistrate of Pamplemousses, in the 
following terms. 

'^ Charge of removing and altering a pipe 
*^ and placing a dike or constructiou in the 
*• River. (Arts. 14 and 23 of Ord. No. 35 of 
'' 1863.") 

** Edouard Pitot, of Piton, in the District 
" of Pamplemousses, guardian of the çîlnal of 
" Bois Rouge in tlie said District, maketh 
^* oath and eaith as follows : 
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" That on the I2th day of September or 
thereabouts in the year of Our Lord one 
thousand eight hundred and seventy one, 
at Australia estate in the said District, one 
Gustave Rouillard proprietor of the said 
Estate, did by 'himself or by the Manager 
of his said Estate or by the "eiÊployés" or 
laborers thereof lo. illegally and unlawfully 
and without lawful authority, remove and 
alter a pipe by which the waters of the Ri- 
vière du Rempart were taken to his Sugar 
house; and 2o. illegally and unlawfully 
and without lawful authority place or cause 
to be placed in the bed of the said river, at 
the head of a canal dug by his orders or 
those of his Macnager, by his employés or 
laborers and leading water to the spot where 
he placed the pipe, Ki dike^or constructiou 
contrary to the provision %f the said Ordin- 
ance. " Whereupon the said complainant 
prdyeth the Court that the accused be 
brought* before it and dealt with according 
to law. '* 

The Respondent v^as summoned Ct> appear 



on the 18th October by a Notice served by an 
Usher, headed " Cro%vn Side, Summons to 
party charged. " 

Th(i Respondent attended on the day fixed. 
The Information was read over to him by the 
District Magistrate and he " pleaded not 
guilty.*' The case was postponed to the SOth 
October, when the plaintiff ^ud a number of 
witnesses were examined on both sides. 

The articles of the law which tho defen- 
dant was accused of infringing were Arts: 14 
and 23 of the water Ordinance No. 35 of 1863. 
They run in these terms. 

" Art. XIV any person *^ who shall with- 
*' out lawful authority, place, remove or alter, 
*^ any metal, stone, dam, or other aforesaid 
** work, shall be liable to a penalty not ex- 
" cceding £ 50 sterling ; and the same shall 
" be rcmo3'cd or restored to its proper coudi- 
** tion, as the case may be, at his expense. " 



XXI II. All persons are forbidden, unless 
with authority from the Executive Council, 

" to stop or change the course or level of any 
River, Stream or run of water, being pub- 
lic property^; or to make or place in the 

" course thereof any dike, dam, basin or cons- 
truction of any kind. 
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** Any one contravening this provision shall 
^* incur a penalty not exceeding £50 sterling, 
*' and shall restore the River or other aforesaid 
** run of water to its former state. " 

At the close of the case the Magistrate 
pronounced the following Judgment : 

'* With regard to the charge preferred 
*' against Mr. Rouillard for halving changed 
*' the courise of a stream known by the name 
" of ** Ruisseau Jîinvier, " no proofs having 
" been adduced that such change took place 
** through the fault of Mr. Rouillard or his 
*• Manager, 1 shall dismiss the same. " 

** With regard to the second charge, consi- 
'Ldering, from the evidence adduced, that the 
*' charge has been fully proved under Articles 
'' 14 & 23 of Ordinance 35 of 1863, I ad- 
" judge and order the said Gustave Rouillard 
** to pay a fine of thirty pounds sterling, 
** with all costs. " 

The Respondent's counsel declared that he 
intends appealing against the conviction ar- 
rived at. His appeal was entered'* The Queen 
vs. Gustave ftouillard " as against a ** Sum- 
mary conviction, " and^the reasons of appeal 
were subjoined in the usual form observed in 
Criminal appeals. 
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The case carac on for hearing in the Bail 
Court, on 4th March last. 

The Substitute Procureur General 
appt^ared but declined to take any part in the 
discussion as ^^ the Crown had no interest in 
** the case. " 

L. RouiLLARi) for the appellant and P. L. 
CnvsTELLiER for the Respondent were heard 
at length. 

THE COURT. 

Tlie point wliich has been anxiously argued 
by tlio parties is simply one of form,. viz: as 
to th(Nshaj)e in which tlr* | ic^sout appeal has 
been W<mi>:ht before this Court. 

The llespon dent's C/Ounsel has contended 
that the wrong party has been called, viz: 
the (Jrown, who has nothing to do with the 
case, while his client, the Syndic of the Canal, 
the (iriginal prosecutor and the only person 
interested on behalf of his constituents has 
not been brouglit into this Couvt, Ait all. The 
cuiie, it is contended, is not a Crinnnal one, but 
merely a prosecution for a Civil penalty under 
a special law, commonly called ** The w^ter 
Ordinance." 

On the other hand the Appellant contend- 
ed that as no form of appeal was given in 
tlie Ordinance referred to, he was bound to 
follow the usual course of procedure. 

That if the Crown would not support the 
Judgment of the ("ourt below, the conviction 
must necessarily be quashed as in all such 
easf s Altlio' the Syudic mav be entitled to 
to the fine for behoof of the ^*Riverains," this 
does not alter the nature of the form of the 
appeal under Ord. 35 of 185^ more than in 
tliostî cases where the Police or the ** Caisse 
de Bienfaisance*' had a share of the penalty. 
A River is a public not private property, and 
by î5 62 of the Ordinance, the guardian is de- 
( laved to have the same duties and the same 
piotcction as a Police man, but he cannot of 
himself execute the Judgment in his favor. 
Tiic fine will, in the first instance, go to the 
Treasury. It appears to me that the present 
question is attended with some difficulty. 

The matter of appeal is not regulated by 
any enactments in the water Ordinance, in- 
(^oed it is not alluded to at all in that Law. 
For want of explicit directions there is no 
doubt that a perscm standing in the position 
(;f ivouillard and wishing to brhig this Judg- 
nieut of the District Magistrate under review 
nuiî?t have found himself somewhat cm- 
barassed as to the form of his appeal. The 
proceedings, in some respects, as pointed out 



by the Appellant's Counsel, savour of a cri- 
minal pursuit ; but when we look at the spe- 
cial provisions of the Ordinance, the enact- 
ments, in favor of the right and interest of 
the Svndic without interference or assistance 
from any quarter to prosecute and receive the 
fines for contraventions of the Ordinance, are 
overwhelming. The Syndic from the very 
first prosecuted this affair, as he is authorized 
to do by the Ordinance. It is in his name 
that, at all, the procedings have been takenj 
why should he now, be left out, as respondent 
under the appeal and the ('rown be called 
upon to take his place. The words of the 
Ordinance as to the Syndic rights, powers and 
authority are very broad. The Syndic is en- 
titled to act from l)eginning to end of the 
Complaint. 
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Art. 81 ^'Complaints for contraventions of 
any provision in the first ("hapter of this 
Ordinance may be made by :" 

" Any Inspector of Police, any Inspector of 
the General Board of Health or the Local 
Board of Health within whose jurisdiction 
such contravention shall have taken place, 
or by the Syndic^ or Joint Syndic, or guar- 
dian of any canal receiving water from the 
River or stream in or on either bank of 
which such contravention occured. " 



" Complaints for contravention of any pro- 
" vision in the second Chapter of this Ordi- 
" nance may be made and prosecuted by the 
'* Syndic or Joint Syndic or Guardian (with 
*' consent as aforesaid) of the canal to which 
" the contravention shall apply, or by any 
^' ^Tiiverain" whose interest shall be injured 
*' by such contravention." 



*' The provisions in this article are without 
•' prejudice to the power of the Procureur 
" General to institute any such complaint 
" aforesaid. " 

'' Art : 82 :— All fines which shall be 
" recovered in virtue of thiîi Ordinance, shall 
*' be disposed of as follows. '' 

^^ lo. If recoverable on prosecution by the 
'* Syndic, Joint Syndic or Guardian of a 
^' Canal they shall be payable to the Syndic 
'' thereof for the fnainteyiance of tlie Canal, ^^ 

" 2o. In case of prosecution by an Ins 
*' pector of tlie Local Board of Health, the 
" fines recovered shall be payable to the 
" Treasurer thereof as part of the funds of 
" the Board ; 
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" 3o. In all other cases, the fines shall be 
paid to the Treasury. " 
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What tlien is the positîoîi in which the case 
stands / We have the Syndic, the party who 
has heeu in the case., all along, left out of the 
appeal. We have the Crown, alone, called as 
Respondent in this Court. 
I 

The }'rô<*ureur(Tenercil attends, in ohedienee 
to the citatioîî, hut only for tîie ]>nrp().se of 
stating that he can take no part in th« dis- 
cussion, as the crown ha*^ no irKtcre*it in the 
proceedings which' hav<* hi'on all along coïi- 
ducted at tke instaiice of the Syndic under his 
statutory authority. We have the Syndic 
represented hy Counsel who attends the (?oUtt 
and suhmits that as the appeal has not hoen 
well taken, it ought to be dismissed with costs. 
The appellant's Counsel, on the oth(îr hand, 
maintaining that as the Judgment of the Court, 
below, is not supported hy the- Crown, the 
>vholo proceedings «htuild be quashed hy this 
Court. 

It appear.*! to me that the pretonsicui*- on 
both sides are excessive and that it would not 
be just, in the circumstanc( s, to allow either 
side to ])revail at this st^ge of the case. I am 
of opinion that the Syndic of the ("anal was 
the ])ropcr and only party recpiiring to be 
called as Respondent in a case of this descrip- 
tion. Put then the Ordinance is aUogethei 
silent «IS to appeals. 

The only qiiestion is as to how and in what 
shape parties are to he heard in this Court 
and this is the first» instance of an appeal in 
'questions of this description. There is, I think, 
enough in the circumstances oi' the case ge- 
nerally, to shew that the ap])ellant may have 
had fair doubts as to the form in which he* 
was to introduce the proceedings into this 
Co\irt. While, therefore, it will he understood 
for the future that the vSyndic is the proper 
party to call in the appeal and not tli<» Crown, 
I shall not disiniss this appeal, hut shall order 
tlie Syndic to he made a party formally to it 
if he requires a formal citation, and the C(mrt 
will then be ready to hear what the purties 
hî^ve to say farther oii the first convenient 
day. 



BAIL COURT. 



Canal OR Rvx of wateîî, — ArroTXïMn^T 

BY TlIK/è'Al'llKK OF À K.^MJI.Y, — (" SeUVI- 
TUDK I'AH DESTINATION pV IMIUK PK FA- 
MlLLK,"j — Pirks, — I)1ÎAWIX(; >VATKR. — 
(DUOIT DE Pi:iS\OK,) — ('OSTS, — CC. AlîTS. 

686, 6î);>, 70:^ 



Circufnstar*ces under which the Court^decided 
that the I ^lainliff teas not entitled io a right 
t)f *^ puisage^ " ( drawing water J from a 
cmiut crossing her land tuid conveying its 
wafer on the property of^ Défendantes ; thû 
latter hating proved their exclusive right, 
of prf'parfg vpon i>f(ch canal and xrat^^r. 



Wlf>OW H1:RMANS,— Plaintiff. 



versus 



WIDOW FLORIGNY & ors., 

Defendants, 
and Cvntià^ 



. « 



liefore ■ 

His Monoi SiTw C. Farquiiar Shant, Knt.', 

Chief Jud»2:c. * * 



L. RoriLLAKD, — Of Couiwel foi* Plaintiii'. 
J. PKiNKnuY, — Attorney for same. 

P. L. CnASTEi,i*iéR, — Of Counsel for Defen- 
F. Vîf'TOB, — Attorney for same. [dants. 



17/A April ls7:>J. 

(^niKF Justice. — ihe dispute between the 
parlies in this case, has arisen in connection 
with a small canal or run of water connnen- 
eîn^j; ou the K«tatfe called " The Mount " in 
the District of Pllmplemou^ses, ])aNsiui^ thro' 
the jn'operty of the Floripiys and convt.»ying 
water to the flcMise of *' iSlon Rej)os," tUe 
r<»sidence of Mis. TIevmans. It aj)j)e«irs fram 
the evidence that the late Mr. (/harles Feline, 
proprietor i>f ** The Mount '* Esiat<», pur- 
chased, some l?t) yrars a<^o, two udjoinin;* 
pieces of ground, the one of (i (**TerrainDiinie- 
matin'*) the other of irÀ acres in extent, lie 
united the two portions of laud and built the 
House of ** Mon Repos," as a resideièce for 
himself and his family. With the view of pro- 
vidinpr water fin* the use of his ILmsc». I^o ask- 
ed and obtained the necessary authority to 
lead through the said ground and by canal (>r 
trench of about six inches in breadth .'and hx 
inches in depth a small run c)f water 1^ or 2* 
inches in depth from the larger canal, upon 
*' The Mount '' Estate. 

Mr. Féline died on î?.3th April 1S5Ô. He 
was survived by his widow ; she dieil iu 1862, 
leaving: a Wiir dited 7t1i October 1858, by 
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which she bequenthed tbe said laud to two 
persons ; Mrs. Hermans and Mrs. Floriguy ; 
the formel' fjftling the IIou«e and dependen- 
cies of " Mon Repos," with the Urj^r por- 
tion of ^ouad of sixty two ucrcs; the latter 
getting the sinaUer piece of ground of 6 acres 
funnerly c>ttlcd,as we liave 8C(!U, the "terrain, 
Dinnematin." tn the time of Mr. Féline 
and of Mrs. FéUne, this'groand was planted 
ill sugar canes and there were no houses up- 
on it, txcepting a shop silnatpd on the high 
way crossing the land and well supplied with 
water, being wilhin a few yarils of the liver of 
Pamplemousses between which and the said 
house there is only the breadth of the public 
highway. In 1S63 Jho Flongiiys built a 
Uivclliiig house :ind dcpeiidcucits on their 
ground where they still reside. Mrs. Her- 
mans resides at " Mon Rf[)iis,' 

The water* in the Canal where il passed 
through " The Mount " Estate, wascouveyed 
in Hii iron pipc;but within thetcrrain "Dinne- 
matin, " the canal or um of water was 
covered «ith Hat stones not laid in lime or ce- 
ment but with an inch or two of earth above 
fhem. It was shewn that from time to time 
the stones became loose and Cell out of their 
places, and at the opeoing», persons were in 
use to take water by dipping in small basins 
or jugs (moqueg.) The size of the Canal did 
not admit of the use of ordinary watering pots. 
Some years ago, the Flongnys let S or 3 acres 
of their land to Indian gardeners who were 
in the habit of taking water from the open- 
ings in the Canal to irrigate their plantn. 

In the mouth of Uetober last, Mrs. Her- 
mans, at a cost of about £60, caused iron pipes 
to be laid the whole distance in the bed of 
the Canal, effectnally preventing any access 
to the water as it passed thro' the ground of 
the Florigiiys. 

Some time afterwards a hole was made in 
the pipe-, by order of the Florignya, siithetent 
to admit a man's little finger and the water 
flowing Irom this 0])eniag was caught in a 
basin or " regard" in the ground immediate- 
ly below the hole in the pipe and the garden- 
ers continued to take water for their vegolahle 
ground : "^ 

The questions between, the parties are 
brought before the Court under cross-Actions. 

In the one, at ihu ïnstAiice ofMrs. Iler- 
nians : she alleges that the Canal and the wa- 
ter iu it.are her exclusive property ; a servi- 
tude on the land of the Florigiiys in favorof 
the Estate " Mon Repos," having been cons- 
tituted, &8 she contends, 1^ the late owner of 
both properties, Mr. Charles Féline ; a servi- 
tude, viz. par daitination du père de famille. 



She avers that the canal was covered with 
stones and no one could uke water from it ; 
that she (Mrs. Hermans) always eujojed the 
said water peacefully, as the owner thereof, 
without any interference on the part of the 
Defendants, till they caused the iron pipes 
which she liad laid doivn for the conveyance 
of the water to be bored to her great preju- 
dice ; that she had laid the pipes without 
protest or opposition on the Defendants* jMrt, 
that by placing the said pipes the servitude 
existing over the Defendants' land was not 
aggravated, the pipes being covered up as the 
caiml was ; that the pipes were kid with 
knowledge and without any opposition on the 
part of the Defendants and on the contrary, 
with their full knowledge and consent ; that 
the Defendants caused to be dug a basin or 
reservoir under the pipe on in- ahqnt the 9th 
November last, close tu the boundary of the 
two lands, and causi-d the pipe» to be bored at 
that place and made the water to flow into 
the said reservoir or basin ; appropriating the 
water to their own use, tho' they had no nght^ 
whatever to the said water ; that the Plain- 
tifl'isthus deprived of a large quantity of wa- 
ter to which she hu.'' a right. 

The I'laint concludes with the demand 
that the Court should find that the Defen- 
dants have no right in and upon ihe pipes, 
canal and water and that the same are the 
sole and exclusive property cf Ihe Plaintiff ; 
and Sndly. that the Defendants shall, within 
a delay of eight days from the date of Judg- 
ment, stop up all hoh'^ which lliey have made 
in the pipes conducting water to the Plain- 
tiff's property and in default by them to 
comply with such Judgment, that the Plain- 
tiff shall be authori/.ed to slop up, at the 
expense of defendants, all siicU holes. 

And further that the defendants be con- 
demned to pay to the plaintiff the sum of 
sixty 'pounds sterling as damages, with coi.ts 
of suit. 

In the cross-Action by Mrs.WidOTvFlotignv 
& ors. against Mrs. Hetmans, the contention 
of the Plaintiffs is of this nature : they aver 
that Charles Félines, during his life time, had 
established an open canHl.in masonry upon 
the land now belonging to them with a small 
basin or reservoir, mi the land, in connection 
with the canal and placed near tho botindary 
scparatiug their land from the "Mount" Estate, ' 
so that tlie owners and occupiers of the laud 
might he able to take water Jrom the open 
canal ; that a droit de ptôsagc was thus esta- 
blishe<t and enjoyed by all who occupied 
the land, until Octobi-r last, when it was 
disturbed by the defendant, Mrs. Heimans, 
cotntnitting a trespass against the will of the 
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Plaintifi (Florignys) placing iron pipes in 
the canal and completely stopping any water 
frpm flowing therein. 

The Plaintiffs alleged that bv being thnS 
deprived of the water, they haye suffered 
damage to the extent of $300, and Judgment 
was asked from the Court ordering the re- 
moval of the iron pipes, the restoration of 
the flow of water, and failing the defendants 
restoring things to their former state, that 
the Plaintifb should he authorized to do so 
at the defendant's expense and that the defen- 
dant should be also ordered to pay the Plaintiff 
$300, with costs. 

On a careful considerf^tiou of the , evidence 
which has been adduced in the two cases, «nd 
which it has been agreed i:ha\l be held as 
common to both, I arti satisfied : lo. That 
there was no consent given by the Florignys 
to the laying of the pipes by Mrs. Hermans, 
sufficient to prevent them bringing the present 
suit for their removal and the restoration of 
things to the position in which they previously 
stood. 



kft 



2o. I do not think that, ex^riffore Juris , it 
was necessary that Mrs. Hermans should ask 
for and obtain judicial authority before piro- 
ceedinff to lay the iron pipes. No doubt it 
would^ave been better if she had done so. 
But I cannot ^ee that there was any aggrava- 
tion ot the servitude caused by the simple 
laying of the pipçs in the bed of the canal, by 
Mrs. Herm.ins ; therefore undçr Art. 702 of 
the Civil Code it does not appear to me that 
on that change of the state of matters made 
by Mrs. Hermans, taken by itself alone, the 
Florigny's can insist upon the removal of the 
iron pipes. 

The question of difficulty and on which the 
decision of these cases must chiefly turn is 
what was the exact position of matters esta- 
blished by the late Charles Féline the common 
author of all the parties to the suits and the 
proprietor of the whole of the immpveable 
subjects now divided into three and belonging 
to the different owners. When he made the 
canal about which the dispute has now arisen, 
did he intend f destin cr J it as well for the 
service, to some extent at least, of the land 
now belonging to the Florigny's thro' which 
it flowed, as to that of the land and house 
of " Mon Repos '* where he took up his own 
abode. Now that the property of the two 
portions of land formerly belonging; to him 
Imis passed into the hands of the parties to the 
present suits respectively, what is the true na- 
ture of the servitude established by law, in 
virtue of the rules of the *^ Civil Code " par 
destination du pire de famitteKC,CM6;fi9i.) 
Whs the. canal to be an open one, at least to 



the extent of allowing water to be taken from 
it at one or more places in the course of its 
passage thro' the " terrain Difinematin," or 
was it to be a close canal solely for the 
benefit of the Establishment of ^*Mon Repos?" 

On t)ie evidence, taken as as whole, I am 
satisfied that the canal was intended to be 
and all the witnesses say it was originally 
a covered one. It was shut in with flat 
stones and earth. That it often fell into 
disrepair is also shewn, and that openings 
more or less extensive then existed and that 
into these openings, within the land of the 
Florigny's, small jugs or pitchers, moques^ were 
occasionally introd\iceil by Indians and others 
and that water was so taken from the canal, 
is equally clear. Hut all this would not esta- 
blish in law the right for wliich the Flori- 
gny's contended, vizt : a right of puisage or 
drawing water from the canal asT it passes 
through tiieir, land ; the amount of .water to 
be so drawn, they admit might be fixed cr re- 
gulated -*by the Court. So far as we have 
gone, as yet there is no evidence that Mr. 
Charles Feline intended to establish any such 
right. He caused a closed canal to be cons- 
tructed ; the openings were due to accident 
or natural decay, and were repaired as they 
arose from time to time. It would appear 
that some years ago Auguste Florigny had 
made a little basin or^ regard in the canal at 
the nearest point to his dwelling house and 
had led a small run of water by an iron pipe 
into his Court Yard. But this lasted- only 
for a short time, Florigny having apparent- 
ly on the interference of the Guardian of the 
District Canal from which the water was 
taken on the '* Mount " Estate, filled up 
the basin and stopped up the pipe. It was 
the Guardian's duty at that time to sec that 
the surplus of water shotild be made to return 
from " Mon Eepos" into the River.'' The fact^ 
therefore, that some water was, for a time thus 
taken from the Canal by the Florignys is not 
of importance. The thing was not persis- 
tently done and it was abandond on the first 
challenge. 

In a question as to the legal rights ot par- 
ties here, it is not to be overlooked that Sirs. 
Hermans pays and h!v«, all along, paid her 
contribution to the general funds of the Dis* 
trict Canal ; in that respect she has always 
been acknowleilged and dealt with as the 
sole owner of thé branch-canal in question. 
The Florignys pay nothing. 

There is (me very material allegation made 
here by the Florignys, viz : their statement 
regarding the existence, all along; from the 
fii*st construction of the canal of a small basin 
or reservoir (rcijrarc?) at the boundary between 
the ^* Mount " Estate and the tenain Dinne- 
matin now the property of the Florignys. 
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Let us see what the witnesses tell us ahout 
this basin or reservoir. 

Some of them deny its existence, alto<;(?ther. 
But the great weight of the evidence is in 
favor of there having heen such a basin in 
the time of Mr. Féline. But tliis basin 
formed |o pan of the canal as originally 
made. The mason Victor who was employed 
to construct the Canal tells us that 'he made 
S basins or rajanls by order of Féline ; î2 oq 
the ^-Mount" Estat(» aiidon|»at Mrs. Hermans 
house. Nothing is said by him of the basin 
or rq/oj'dm question. His evidence, therefore, 
negatives the allegation that it existed from 
the origin of tlie canal and was part of the 
canal as constructed by the orders of Féline. 

From the evidence, it apj)ears to have been 
dug or hollowed out subsequt^ntly. It is si- 
tuated within» about 12 feet of the Indian, 
laborers camp on the " Mount " Estate ; it 
was jnobably made by thrm for thtir own 
convenience and water was ccMtai'iily drawn 
from it bv those Indians for their own use. 
Til fact when th(î canal was madi', and for a 
considerable period th'.ireafter, there were no 
other persons un the spot to take the water 
or profit by tlie exisKnce of such a reyard. 
The terrain Dinnemalin now the ju'operty of 
the Florignys was at that time planted in 
canes, no part nf it wa^ then, as it is now, lot 
to gardeners who require to water tlieir vege- 
tables. The only house on the Florignys 
ground, at that period, was a shop tenanted bv 
an Indian. The «rhoj) was quite cIckso to the 
River and he had no occasion to resort to Uie 
canal in question to ])rocure the supply of 
water Ikî required f(;r his family. 

I think, lheri»fore, that the evidence altege- 
thcr jTails to esiablish that Charles Feline's 
intention was to establish a right of *' puisage *' 
in favour of those who dwelt on the land 
now the property of the Florign\'s. We 
have ScMîu tliat ïvmw the almost total abscMiee 
of inhabitants on that ground aiid the proxi- 
mity of the Î liver, such a right was not then 
' required, an 1 the fact that the later proprie- 
tors have ch .sen to build houses on the ground 
and let several acres of latïd to Indian "ar- 
.dcners, cannt)t change- the rights of parties 
to the water. No doubt it would be some- 
what more convenient for these gai doners 
to takfî Water from the canal for the irri- 
gation of their vegetables, but 1 cannot find 
any ground foV holding that they have a legal 
right to do so or that their h'ssoi^?, the Flori- 
gnys, have any right of property in the canal 
or anv xvA\t to interfere with the water. 
This is the only question really before mr?, and 
at the worst, the; gardeners, with some extra 
labour, cari draw water in abundance front the 
River which intersects the land. On the whole, 



' therefore, anduot going beyond the special 
facts of these cases with which I have alone 
to deal, J find and decide that in the action 
at the instance of Mrs. Hermann vs. Mrs. 
Widow Florigny & ors., Judgment must be 
entered for plaintiff in terms of her plaint, 
but without damages, and that the action at 
the instance of Mrs. Widow Florigny & ors, 
against Mrs. Hermans be dismissed. Looking 
at the whole circumstances of this dispute 
between the parties, the position in which 
they stand with reference to each other, and 
their conduct generally, I shall only allow the 
successful i)artv one half of her taxed costs 
in each case. 



BAIL COURT. 



.VrPEAr. nioM Jidgment of Distktct Ma- 

CISTRATK, OllAJ. EviDEXCE, — Pl.\î.\- 

tiff's EvroEXCK IN in^ own casi- suffi- 
cient IF FNCONTUADICTED. 



^ On an append Yrom a Judgment of a District 
Magistrate y the Ctmrt will not review it 
merely became it rests on a commenaement 
of written prooj sii/tported by the Plain' 
tijf\ evidence only, ichen that nide?icc was 
not shaken by cross-examination aiid no 
loitnesscs irere called to conté auict it. 



MA VEERAPxV^EN,^'App(»Ha.»^ 



versus. 



PEEROOMALACIIKTTY,— Respondent. 



Before 
^ liis Honor Mr. JirsTTCE N. G. BK^'rPL. 



T. L. Jexkixs^ — ()f Counsel for Appellant 
F. Simon ET, — .\ttorney for same. 

L. Cox, — Of Coi^nsel for Uespondont. 
M. Sauzikr, — Attorney for same. 

22nd April mis. 

This was an appeal from a Judgment of 
the District Court of Flacq, dated of the 17th 
January 187JÎ, which condemns the now 
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A|>]>pl1nnt to pay tn ihonow Rcspondont, the 
Bum of £ 40 fi>r su mucli money leut, plna in- 
terest and costs. 

Tliniigh BPvpriil grotinils of apppal wore 
uT^-d H;r;iinst till- «»iiii<lne»s of tItHt Jiid;/^enr., 
thf raHJii lïnxind, 1u>wever, was that iliat 
Juil^ieiit should not have l>cen {^>'en in fnvur ' 
ofUis PUintiff helitw, and now itesjioiidcnt, 
fur thf f.dlowinjr reason : The entry iidiniltdl 
ill evtilenc-e is only a rommpiicemeiit of wniten 
proof n-liid) required biing o<irn»hi>tnt('d (ly 

iiartd cviilenre, not that nf the I'lniiitiff h«- 
(>w,aB in this (-asi>, but of such other wit- 
nessra, who, for instiiiicc, nii(çlii have b«'en iitr- 
eeiit ut l)io transaction s|H>krn to or mi}{ht 
have M pi,>rKonal knowlcdjie of the monry Iinv- 
iii^C hpeii paid hy the pl.iinliff on acronnt of 
a liirifer snin promiM'd an a loxn, or on acnouitt 
of a deht duo by the I'Uintiff to the Defea- 
dani, lielow. 

That entry docs not, eertninly, lead to the 
nreés»ary infeiem'e . that the S ^00 h.id not 
been received by ihe l)ct't'tidnnt,noiv Apjiel- 
laiit, BS « loan. It clearly hnplics th;U it was 
a payment on aeeouni, whxt Rtcoinii Is not 
staled. Shoidd not the Magislratehiivc called 
fitr evidence to explain the. true import of 
that entry ? He has not done so. He lias 
contented himself with the evidence of tlio 
Plaintiff who, of course, had an imprest in 
■upiwrtiiig his plaint. 

The reply of L. Cox to L. Jbnkin's ergu- 
meiit on this head, was as follows : 

The law allows pand evidence in support of 
the demand, whenever there is a "comnien- 
cemeiit do preuve par éerit" rendering likely 
Ihe fact nlleged. That parol evidence has 
been addnreirauil the Magistrale who heard 
the plaintiff ^s a witnesx in his own cause, it ia 
true, was satisfied of the I'laintiff Kaviiig slat- 
ed llie truth in his deposiiiim, made, as it had 
been, in presence of the then Defendant, who 
having an opporlnnily of croits-examining tho 
Plaintiff durst not do so. If cross-examined, 
the I'laiiitiff would or might have satisfacto- 
rily explained the menuinff of the words "on 
aceonni" and thus cleared any ambiguity in 
that entry, or if not, he might have called, to 
pnti^e the loan alleged hy him, witiiesseR who 
migln have l>pen psesent when the money was 
Cfiuntcd over ti> hini, and the cause of sueh 
payment. If he had not done so, the Magis- 
trate might have ordered them to be called, 
and in de.fault of stjch witncAes might have 
bad recourse to other legal means tn arrive at 
a sound eonclnsion sncti tin tHe admiingira- 
tîoq to I'laintiffoc Oefendeot of the supplv* 
Âeiitary oaili. 



JUDGMENT. 



Whether in cases similar to the one now 
under api>cal, parol evidence is permissible iu 
hiw, is, 1 find, a coniroverteil point. On onQ 
side we have Makcaué (Art. 1.1^9 aitd 1^0 
C;. (; V. 5, pajje 5i>) which denies ^he ad- 
missibijy and legality of parol evidence, awl 
maintains that the su|)pletory oath ii(l< 
ministered hy the ('ourt, whether to Fltcintif 
or Defendant,^» the ont i/ meant of provinij 
the truthfulness of tho entry made hy « 
trader as agiiiiKt a non trailer ; on (he nthir 
side we have TouLl.lEit «ho frum the fact of 
the law having pennilloil the use of tlio 
supplementr.r) oath iufersi the legality and 
admisHhility of par n) evitleuce (Toli.liks 
Vol K, Xo. ma and f.dhming page i>4tij in 
proof of th£ correctness or nun-cur rectiiess of 
siich entry. \ 

Tie this as it miiy, I should not Iw warrante*! 
in Retting aside the Judgment appealed from 
«m tlie sole ground of the Magistrate ha\ing 
nllowrd parol evidence, the legality and ail- 
niissihiliiy of whicli was never disputed in 
the t'onrt lieluw, and of which on appeal 
the a]i]iellant maintained that the Magislmto 
should have availed luuiself before roiuiiig to 
a coticlusiun on the merits of the cose. 

Has or has not the Magistrate availetl 
himself of that panil eiidenie which lie was - 
hound to hstcn to before niukiiig up his miiul 
as f> the liuhiirty of th» nuw Appellant to, 
refund to tho llespondent the nmouut daimeil 
by the lutterv whether as a hwii or on any 
other ground ? The Magistrate heard the 
I'lainiitF below on his solemn affirmation in 
o|)en Courts in presence of the Ueléndaiit 
now Ap)K<tliint who lieaid tlie'answers to tho 
questions put to him, when he saw that tlio 
I'lniniiff, on solemn affirmation, maintained 
his allega-.ions that the Def.Tiulant had rceeivetl 
the money as a loan, and not on lu^ount of 
their former transactions as partners or in 
payment on acrconnt of any debt due hy him 
to the defcndantjsurely itis not exjtecting and 
requiring too iMeb from. the defendant, that 
he should have tried by cn>ss-exami nation to 
shitke the weight of the evidence of plaintiff 
hy putting to the latter «luestions calculated 
bv his answer? to establish either thecontrary 
of the plaintiff '.'4 assTtions, or paving his way 
to adduce evidence to contradict plaintiff's 
deposition. Instead of doing tin's he content- 
ed himself with Raying that he was not ready 
with his case, moved fur an niljournmr nt of a 
trial which having been .hanging on for 8<mio 
lime, the Magistrate very rightly refused lo 
grant. 

The Magistrate's decision rests not on Ihe 
entry made by the Apjiellftnt, solely, but un 
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tho strenj^h of that entry, and of the evidence 
of the plaintiff helow. Satisfied ther#*hy that 
till* sum claimed Has due by the now Appel- 
lant to the now Respondent, as a loan» he was 
fiiDy watranted in giving the Judgment now 
appealed from. 

Had it been shewn that the Magistrate in 
his adjudication had abused tlie h*gal discre- 
tion restent in him, 1 would not have hesitated 
altering'or even reversing his Judgment. Kut 
in the absence of any such proof, I inu<it and 
do dismiss this appeal and acciirdingly affirm 
the Judgment, with costs against Appellant. 



SUPREME COURT. 



Stipknutaby Magistrate's Judgment, — 

" C'OLMCiTANTb," — ThEIR PRIVILEGE, — 

Appeal from Judgment of the Master. 



A J-uâgment of a Stipendiary Magislmfe 
mu^f be hM as protiitg thti Jacis it recilrs 
wttil regularly set a$uie hy a distinct Ac' 
tioH and cannot tte attacked by way of ex- 
ception. 

The inscription taken " ex-efficio-* by the 
Consercator of Mortgagees on transciibing 
a Judgment of adjudication on a licitation 
when the property is awarded to a colici- 
tant, cannot replace the special inscription 
prescribed by Art. 2109 C, C, nor will it 
aoctl the coi»citants as being the inscrip- 
tion of ordinary hypothec. 



HEWETSON,-Appe]lant. 



versus 



BARRY & ORs, — Rd^ondents. 



Before the Full Court, 



W. Hewetsok, — In person. 



G. GuiBBRT,— Of Counsel for Respondents. 
V. O. Ducray, — Attorney for same. 



26/A April 1872. 

Owing to the importance of some of tlie 
questions in this case*, it was argued h«'fore 
the F*ull Court. The Judgment embodies the 
iacts and arguments of parlies. 

'CHIEF JUDGE. . 

The questions which we are called upon to 
decide in this case, have aiis'^n in the c^mrse 
of establishing the ** Qidre " of the sale price 
of the îSugar Estât «"*' lîiche Bois '* in the 
District of Sa vanne." 

The p<nnts to be determined for the present^ 
are two in number. We find that all the par- 
ties interested joined in asking the Master to 
give his Judgment upon thnn, without en- 
tering u)Mm other discussions which may^ro 
bably arise In^fore all th»» rights and preteii- 
sicnis of parties are di'termined in the *'Ordre ** 
for I he distrih'.ition of the sale price. The 
Master has given his decision on ' the two 
points, and his Judgment has been brought 
uncl^r review by the appellant Hewetsini. 
AI tho', as a general rule, we cannot approve 
of a phrt of a case being hi ought up by appeal, 
leaving other questions for d(*cisiou b^'fore 
the Master, which may afterwards c<»me before 
us, in other words we cannot approve, in or- 
dinary circumstances, of deciding easels by 
piccemral ; still, looking at the nature of the 
proceedings with which we are here dealing, 
viz : the fixing c»f the rights and interests of 
parties in ihrmatterof an**()rdre" where ques- 
tions concerning niHi&y different persons and 
relating to many di^itinct and different 8ul>- 
jects usually arise, we think that it will bo 
convenicmt and will probably tend to facilitate 
the progress of the ** Ordrti " if we at once 
dispose of tiie points on which the parties 
have obtained the Judgment of the Master, 
now brought under tho review of this Court. 

The general facts of the case are the fol- 
lowing: The estate " Uiche Bois" fortnerly 
belonged undividedly to Mr. Nicolas Cour- 
taux & wife, married in community, for 3/8 ;. 
Mr: Auguste Peyras & wife for S/^, and Mr. 
Robert Brennan for f?/8. Mr. & Mrs. Peyras 
having died, the Estate was sold by Licitation 
to the said Courtaux & wife, on 3rd May 1859, 
for the sum of $ ^30,000. As the purchasers 
were also part owners and s^ller8 under the 
Licitation, it must l>e borne in mind that by 
Art. 883 of the Civil Code, they are held to 
have succeeded immediately to their share in 
the property and to have been proprietors of 
it all along. Courtaux and wife being unable 
to carry on the cultivation of the Estate, it 
was seized and sold under a forcible ejectment 
and «awarded for the price of $ 250,000 Co 
Mr. Wm. Hewotson in September 1866 ; the 
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Baid prico to be paid to the creditors in the 
** Ordre " whit-h was duly opened and provi- 
sionally closed on è3rd ïieplember 1870. The 
chief part of the sale price was rollocatéd to 
certain ]>riviieged creditors to wht»se claims 
there was no objections. There remained a 
sum of about # 40,000 to a portion of which 
the puTchHser Hewetson claimed to be pre- 
ferred having acquired lights from certain of 
the creditors of Courtaux and wife and he 
now stands in the shoes of these creditors. 

The first question between the parties re- 
lates to an all(»g«-d claim of •j)referenc<î for 
arrears of salarias and wages put forward by 
certain of the Employés and laborers on thf 
Estate. Those j)ersuns obtained judgment 
for their claim «igainst ('ourtaux & l/O., their 
Jimplot/erSt on the 23rd Octiiber 1S6<>, from 
the Stipendiary Magistrate of the District, 
and ihf* Master whili* discriminating between 
the cases of Kni|iloyés and g^ns de serrine 
as established by the Jnrispru<lence of this 
('ourt in the ca^^cs of MoNtilltf & iierawijléy 
(Piston's Repart, IS68 p. p. 20 & 42,) has gi- 
ven effect to this Judgment. 

This finding of the Master forms the sub- 
ject of the first questicm uiuler the i^ppeal. 

Both before the Master and in the discussion 
under the appeal, the Judgment of the Stipen- 
diary Magistrate, the basis of the claim of 
those parties and bearing the date, as we have 
$eeti, of 23rd Oct (d>er l^iHt>, was attacked by 
Mr. H«'wetson as being according to his con- 
tetition, irregular, tnfoimal. and null, in res- 
pect, that not only, as he alleged, was there 
no appraratice for the defendants (.-ourtaux 
& Co. when the case came on before the Ma- 
, gistrate, but in fact they were not even sum- 
moned to appear and C(uirtaux had left the 
Colony without appointing any one to repre- 
sent him in his abseiice ami it is alleged that 
the Stipimdiury Magistrate must have been 
aware of the fact, and also that the property 
ha<l piu^sed by sale to the appellant on the 
«8lh September. 1806. 

On referring to the proceedings before the 
Stipt^ndiary Magistrate, we find that the record 
bears that -the demand was made against 
Messrs. Courtea-ix & Co. of " Ilichebois " 
Estate by the piaintifis for their wages ; that 
Mr. A.. Régnard chief oversee^ of the Estate 
attends for defendants, admits com])lainant8' 
claitns atid hands over to the Magistrate ^^ a 
pay list" showing the an'^ount due to each 
complainant, which was explained to them 
and accepted by them, and Judgment was 

Siven by the Magistrate for the total amount 
ue to the claimants. Now this is a Jitdicial 
lecord the truth atui honesty of which ' has 
AeveY been ii)[ipeached iu any competent form 



Btat pro verilate till so impeached. Every 
presumption of law is iti favor of the trutn 
of what the 'record bears ; we must prestime 
thni omnia t if e artd 8ulenni(er acta sunt una 
that the Magistrale was. duly satisfied witli 
what went on in his ju-esence, and had evi; 
deuce before him to supi)ort the statemenlè 
set down by him in the rfcorcl : We do not 
know wh-»t means the Miirgistrate took or hadi 
on the spot a;id at the mcnnenr, tosatisfy himscdf 
on the points mentioned in his Judgment and 
on the case generally. At this distance of time 
it might not be easy to satisfy sych (enquiries 
if they were made in the way pointed out by 
the law for upsetting judicial rt»cords At 
the same time it must not be forgotten that 
the truth of such Records is oidy presumed ; all 
,that we say ii that they cannot he set asidCj 
as is here ai tempted, merely ope ezneptionift; a 
sejiarate and distinct formal suit for this pur- 
pose would be required. A» matter*, thereibre, 
now actually stand, and as the case is pre- 
sented to us. we nnist decide th<it,on this first 
point, tin; Judgment of the Master be affirmed 
with costs. 

f 

The second, question for determination is 
one of great importance in our law c»f Hypo- 
thec or mortgage and we have had the lienefit 
of a very full argument from both bides of the 
Bar. 

It arises in this way : By Art. 2109 of the 
Civil (/'ode, it is declared that a " co-hérttier '* 
or ** co-part ageant " in a sale of immoveable 
propiTty shall preserve his preference or pri- 
vilege, on the price, by an Inscription made 
*• à sa diligence" within TiOdays, to date from 
the act of'* partage*' or adjudication by Licita* 
tion. It is admitted bv the claimants who are 
heirs, legatees or crcnlitorsof Auguste Peyra? 
and Peyras and wife atid who stand as ReB|K)n- 
dents here, that this Inscription was not taken 
by theni ; but they saj that on î^lst April 1860 
• e. nearly one year from the adjudication in 
the Licitation, the Judgment of adjudication 
was transcribed in the mortgage Office and of 
the same date an inscriptitui was taken ex-offl' 
cio by the ^,'onseçvator c»f Mortgages, No. 863 of 
Vol : 108, stated by him to be at the itistance 
of all the heirs Peyras, nomina/im, Mr. and 
Mrs Courteaux and Mr. Breuan the sellers 
under the Licitation, against the purchasen 
CouTtaux and wife, whereby the fullest publi* 
city was given to all the world, of the claims» 
interests and rights of all parties.iii connection 

with the Estate in question. 

• 

It appears that in the provisional/' Ordre '* 
Elizabeth Kégnard an alleged creditor of 
Courteaux and Peyras, was collocated for her 
claim of % 435 and Edgar Courteaux, in mi- 
nority, claimed for the sum of $1000 as alleged 
legatee of the late Auguste Peyras and was 
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flso collocated in the " Ordre. '* The rîçht of 
jtlipsç parties to be ranked or colI(>cate<l is 
disputed by the appellant Hcweison on the 
bro.id «ground that the privilege of the ('cdici- 
lants P^yras and wife, on iho sale pr^ce, was 
tint pn»served when the sale was made to 
il/ourteaux and wife in the way prescribed by 
the above quot«»d Airicle of the Civil ('ode 
(2,109) and that the sale-price can therrfore 
he distributed only anionjç the creditors of 
Coiirteaux and wifo the other co-licitants and 
who alone have Mort<;aj»es legally and cffec- 
lually insciibed upon and covering tlie whcde 
Eîï^ate The same general objection has been 
urged hy the appellant against various other 
claims and the decison which we are now 
about to give will apply to those cUims. also. 

The answer which those in right as cre<l iters, 
heirs or legatees of the late Mr. an<l Mrs. 
iVyras,miike,is the following : They admit, as 
^ve have seen, that no Inscription was taken 
imder Art Î^.109 of the Civil ('ode, topre- 
jservethe rights of Mr. nnd Mrs. Pi yras within 
the 60 days which fidUmed the ailjudication 
of the propc^rty under the sale by Lieitation, 
l)Ut they Vontend that their rights are suffi- 
tiently protected by tht» Inscripticm taken 
ex'offinfo by tlve conservator of mortgagcj», on 
81st April. TlM*y sny that this rnscription 
prior in dat^ to the inscriptions of the credi- 
tors of ("ourtaux & wif^^n«)w represented by 
hewctson, ought^to prevail over them, or 
prime du^m, according to the ordinaty rules 
of priority and preference in inscribed rights 
upon immoveable property. In dealing with 
Ihe question it is necessary in the outset, to 
attend particidariy to the fidlowing articles of 
the ('ode which have ham much dwelt upon 
in the discussion. ** Art. 2106 : Kntre le<» cie- 
•* anciers les ]H*ivilè^es ne produisent d'«*ffet 
" à regard des immeubles, qu%iutant qu'ils 
** sont rendus public*, par inscription, sur les 
'* registres dti C'onservateur des hypothèqties, 
'* de la manière déterminée par la loi et à 
" compter de la date de cette Inscription, sous 
'* les seules exceptions qui suivent." 

Art. 310S. ^* Le vendeur privilégié conserve 
" son privilège, par la transcription du titre 
" qui a transféré la propriété à l'acqtiéreur, et 
'* qui constate que la totalité ou partie du 
*^ prix lui est due ; à l'effet de quoi, la ♦rans- 
'* criptî<m du contrat faite par l'acquéreur, 
•* vaudta inscription ptmr le vendeur et 
" pour le prêteur qui lui aura fotirni les 
** deniers payés, et qui sera subrogé aux 
'* droits du vendeur ])ar le même ctmtrat : 
'* S(*ra, néanmoins, le Conservateur des hypo- 
'* t.hèques tenu, sous peine de tous domtnages 
" et intérêts, envers les tiers, de faire,d'«)ffice, 
/* Puiscripticm sur son registre, des créances 
" îésidtant. de Taete transla'if de propriété, 
~ taoi en faveur du vendeur qu'en faveur des 



'' prêteurs, qui pourront aussi faire faire» ai 
^^ elle ne l'a été, la transcription du contrat 
'• de vente, à l'effet d'acquérir rinscri|}tion de 
ce qui leur est da sur le prix." 



a 



Art. 2109 "Le co-héritii»r oii co-parta? 
'* géant conserve son privilège sur le» bieraS 
** de chaqtie hit, ou sur le bien licite, jumr 
** les souîte et retour de lots, ou p«mr le 
" prix de la lîcitation, par l'in^ciiption faîte 
** H sa diligence, dans soixante jouis à dateur 
** de l'acte» de partage ou deradjtidic.ition par 
" lieitation ; durant lequel temj)8 aucune hy- 
** pothèque ne ])eut avoir lieu sur le hîm 
'* chargé de soulte ou adjugé par licitatioii, 
*' au préjudice du créancier de la soulte Ou du 
'• prix." 

Art. 2,113. *' Tcmtcs créancis prîvîle- 
" giées soumises à la formalité de l'Inscrip- 
" ti(m, à l'égard des quelles les conditions ci- 
" d(»$$us prescrites pour conserver le privilège 
" n'ont pas été accotn plies, ne cessait \ms 
** néanmoins d'être hy|M»th«»caires ; mais IMiy- 
" pothèque ne date à l'égard des tiers, qtic de 
** l'époque des Inscriptions qui auront dft 
** être faites, ainsi qu'il sera ci-après expli- 
" que. " 

Art 883. *^ Chaque co-héritîcr est ceni^ 
*' avoir sucï-édé seul et immédiatement à tout 
'^ l(*s cfft^ts compris dans scni lot, oii a lui 
** échus sur lie itation, et n'avoir jamais eu la 

propriété dvs autres effets de la succession.*' 
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How it should have happened that the rule 
contained in Art. 2109 of the ('ode, for trie 
]>roteclion of the rights of ('o-l?citants on a 
snle by lieitation, was neglected in the present 
case, we have not been inform(*d. At the first 
blush i)f the.qiuîstîon it is somewhat startling 
to be toM, thac the rights of those coming iu 
place of Peyras aiul wife as co-licitants, have 
been well prescrvi'd to them by the iuscription 
taken ex-officm by the conservator of mort- 
gages, after the transcriptitm of the deed of 
sale. It is adtnitted on all hands, that the 
usual atid appr(»priate mode (»f prow^eding 
pointed out by Art. 2,109 of the (*odo, was 
nejjlected, but it is said that what was done 
will, in the actual position of matters here 
give, under Art. 2113 of the ('o«lc above 
qtioted, the parties claiming throtigh the 
heirs Peyras, the pref<T(»iice over parties whose 
rights were not inscribed till a later date. 

It has been argued by the appellant, with 
considerable foree, that in disp<»sing of the 
present qtie&tion, the distinct itm between aa 
ordinary sale of an Immoveable subject to 
3rd parties aiul a ^v\q by lieitation amoiig thjb 
heirs, themselves, where one of them becomes 
the purchaser, must l>e kept in view and is 
of itself conclusive in his favor. He says 
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llmt in tlif first rafsr, thn sale is properly an 
ac-t " translatif" of the proin-rty ; in the second 
hy the force c»f art : H^S of the ('(mIo aln*a(ly 
referred to, it is mcrelv *' déclaratif" of the 
pniperiy whi»h i>» held to dei-ceud in the |nir- 
chaser as sole heir uiid repiesentative of ihe 
comtuoH ancistui', 

Tn the eve of îhe law there is no ehanpje in 
the owners; the pioprictors ctmtiune ihi* same, 
the adjiidicatee is consid(.*rcd always to have 
bocù owner. ♦ 

The law, hy Article 2,1 09, ascitis said. chalk- 
ed ont au expn»ss rule for the préservai i«»n of 
the rigiits of tlie colicilaiits not purchnscrs, on 
the property sold, just as, h} Art îi?,l08,it has 
fix«d the conrfcK» of ]>recr(h'nt to he adi.ptVd 
•by seUiis, in ordinary circumstances, to pre- 
serve their priVile«j;e, i e hy truns^cription of the 
title which has tran>ferri'd (**transfô:é") the 
property to another, a third party introduce d 
for tlie first lime to the world, as the owner of 
the 8u*»jfct. By the same Art., the, Conservator 
of Mort^aji^es must inscrihe, vx of/>rtOy for the 
]M*eservation of the sellers' rights and those c»f 
perscms who have advanced fiiuds to assist 

, the purchaser in payie.g his price. It is eon- 
tended that the procedure uiicler the Inter Ar- 
ticle^ IwUen of course not hy^ the colicitants, 
the heirs of iVyra» and wife, who *lid nothing 
to protect their rights upon the sul ject sohl, 
hut by thi* conservator of mortgages, ix officio ^ 
cannot have tlie i ffect of preserving the pri- 

' vilegcd rights of t!ie h' iis Pe^aas over the 
the land, arid that, especially.jigaiust 8rd par- 
tics the lawful creditors of (yourtaux and wifij 
uitb inscribed Mortgages on the whole pro- 
perty. 

It ÎS farthiir submitted by the Appellant 
Ibit the ('onservator of Mtirtgages had no 
C(ïrapeti*ncy or authority to take an Inscrip- 
tion to which such a legal i-ffect can hf^ attri- 
buted and thai the heirs Peyr.is took no con- 
veutLmal mortgage for themselves and tl.at 
there is no roum for the admissii^r. uf (»Quif-' 
' able considerations here when the law is clear, 
and that if theTeirs IVv»as neglected to do 
>vhut the law required, they or those in their 
right, ^ibi. {mpulcnfy take the côns(;quences, 
vigduniibua 7wn dortnivntibus subceuiv/tljura, 

t 
t * 

T*he Respondents do not adnn't that there is 
any 8uch essential distinction hetwecn licit a- 
tioiis and ordina.ry sales of inimoveahle pro- 
perty, and they contist all the ar;;uTnents of 
* the Appellant.- Tliey have put, their case very 
strongly on the ground that in all cases of 
privileges upon immoveable snhjects even 
should thepiivilegebe lost^ there still remains 
a tacit Ic^al mortgage, ^vhich in the present 
case has been kept alive hv .virtue of Art. 
21 là of the Code, in favor of the heirs Peynis 



and wife, by the Inscription taken hy the 
Conservator of Mortgagfs on 2lst April 18ISU, " 
which Inscription they nniintain the conser- 
vator was quite competent to make. In prpr 
ceeding to dc al with the question now before 
^ us, it appears to us that there are two prixi- 
h'gcs , which the law \iews with a special fii- 
vor, for the due pnservatiiui of each of which 
it has traced out certain special ruhs. 

One i»f those privileges is the vendor's pri- 
vih'ge, for the preservation ofvhich Art 2,109 t 
wills that " le vendeur pr vilégié conserve son 
" prinlège ])ar hi transcription du titre quî'a . 
** transfére'la i>roprièté à TacqueriMir et qui . 
" constate que la totalité ou paitir» du piix 
** lui e>L (lue ; à l't ffii de quoi lu transeriji* 
** lion du contrat faite |»ar raïquércur vaudra 
** inscription pour le \ei'itleur 

** Sera néainnoins le conservateur drs hj*- 
** potlièqucs tenu, sous peine de tous d(minia- 
** gTs et intérôls en ers hs tiers, de faire d'of- 
** fîce rinsr riplion sur son n^gistn*, des cré* 
** ann's réîsuliant de l'acte translatif (h* |;ro- 
** priéié, tant en faveur du viMidcur qu'en fa- 
^' veur des prêteurs, qui pourront au-^si faire 
*' faire si tdle ne l'a été, la Iransciipti/m du 
"contrat de vente, à l'effet d'acquérir l'Ins-. 
** cription de ce qui leur e^t da^ir le prix/* 

The ohligation laid ujïon tiie conservator of 
Mortgage s, hy the abov(» ar«iih», of taking an 
Inscription tx-iiffî'in^ in fâvor of a vendor jind 
of the '* tiers iutér(S^és" is an evident de- 
parture from the ordinary mode of rendering 
puhlic pri\ileges ami hyj)oihecs. Arts. 2l*i4« 
^>I48, 21U4, LMUQ C C. & M\ Code of Civil 
Procedurc\ and must, like all other exeeptioiml 
enactments, h(» construed strictly and not no 
extended to privileges (uvroortgages other lîniii 
the suhject matter of that special and excep- 
tional enactment. 

The law, next, occupies itself with the re- 
quis tes for securing the privilege of a ** co- 
jmrlageant *' or ** co-héritier " and lays down 
the following rules: 

" Le co-hériiicr on co-pnrtageant conserve 

" soil jnivilege. . pai rinseription fuite 

** à sa dili'^ence dans tîO jours à dater de l'ac^te * 
'* de partage^ ou de l'adjudication par licila« 
** tion. 

" Après avoir établi en faveur du vendeur,'* 
says TuoPi.ONCi, !'iii\ct Uyp V<d. l i)age 
o74 No. ^îiO, ** une exception an nn^dc c»rdi- 
" dinairo de rendre puhlic IrS privilèges ou 
*' hypoihèquos, le iv.àv. rentre dans le dr«»it 
" couimun, en soumettant le cohéritier ou 
** c(j-partai;eant à la (ownalité de l'Insciiptîon 
" et en lui ordoimant d<» prendre, hiî-tnênio, 
" celle inscription. Ainsi la transcription quo 
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•• l'un cIps ro-parfa^ji^-Hnts firait do Tacle de 
" pîwiiv^i* avec stî|iiil:ition d« rc»t«Mir île lot, ne 
** cfii^Mtrvpraîc pas le privilè;çp de Ci*ux à qui 
'* il drvriît |Vriy«T le rermir de lot. Il faudnit 
•* c|ii.* h'S créanciers eiissc-iit pris u;ie iiiscrip- 
'* lion à leur rcqtiête.'* 

Wc have thus Iwfiire us, two ^special rules 
applying to two ditfjrent privile:^cs. 

For llicir sound application wc are ovi lent- 
Iv C'»:ii|>ellcd to enquire first info the cau<e 
givi 1^ ri<4» to the privilege whirh is attcMnptfd 
tj !>«• enforced. I)*ii*s the privile«»e arise from 
a shIc. t!»at is fr«»m an *• aite translatif de 
pro,)riété?'* It then becomes our duly t«> ap- 
ply th«* rule laid down in Art. 2lU?<, (' (*-, 
lo' sec that its requirements have been strictly 
attended to. . 

Nfiw, a ii'ili' is an " acte translatif de pro- 
priété ". So is a sab» by Incitation when a 
strH:;;^er beionics the purchaser on that lici- 
tation. 

Not so, however, if one of the co-heirs or 
'*c )-parii^eani8 or co-Ucitanls" bt»cotnes pirr- 
cba-er. The Jufl;;ment of adjudication was 
ihiTcftire, n«)t an "acti» translatif ", but merely 
" déclaratif ile propriété " 
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Such l>ein«; the case, we are driven to the 
necessity of applyin;; the 'rule laiti down in 
Art. îiil»9, C. ('., for the préservation of the 
privilejre «if a co-heir, *'co-licitant or co-parta- 
geant." Tbe enactment of that Article, (^109 
C ('.) firsily, r«»quires no transcriptiim of the 
judgment of adjutlication, but a nic»re inscrip- 
tion to be taken, not by the ('onservaior of 
Mort"ai;es,/?-r-o /.c/o, and as such Ccniservator, 
hut an Inscription *'taite à sa dihgence", that 
is of the '* eo-Iicitant, or co-partagcant, '* 
whether. in person, <ir through tbe medium 
of any agent he may appoint t<i that ett'eet, 
or by any third party eummissioned or not. 
Art, J^,U8, C. C. 

In the 2n'l ]dace, the article, further re- 
quires that the inscription to be taken " à la 
diligence " of the " eo-licitant or co-parta- 
geant " as :ibov<*, shall be so taken within 
(dans) ^50 days (A dater de) from " l'acte de 
partage ". 

None of the requisites for the preservation 
of the privilege claimed by the n»s|>ondent8 
as ** co-iicitant8 or co-partagwints " have been 
attended to for its due preservation in the 
present case. 

The Inscription was taken éx-offlcio by the 
Conservator of Mortgages as such, and not at 
the •'diligence'* of the " co-lieitants .^r co- 
partagcants ". 



2o. The Inscription wis taken by the latter 
long after the 00 flays from the date of the 
Julgment of Adjudic4iifm. The noee^sary 
srquUur^ thrTefire, is that the respondents 
have liisr their privilege and that -the B:itliiig 
of the Master on this head in favor uf the 
ResjKmdents must bj set aside. 

• As«*unûng, for the sake of ar-^imient, only, 
that the coii^'Tvator, like auv thini pstrfy» 
fullv warranted hv law to step iii to the ri»H»»f 
of a nej^ligent **eo-parta .fixant or co-licitant**, a 
]M)int ui>i)n wh'ch we d.>ii't think it necess-iry 
at present to give any opini'Mi, it is clear that 
that assista nc;* siioul I be afl^nlcd so us effl*c- 
tu illy to be:iefit the party whtjs<^ infere^^t he 
is anxious to serve ; but instead of taking ah 
Inscriptii»n as ne'jotintum ///a /<>*•, upon the au- 
thority of .\rt. 21 48 C C, thi» cfmserrator ■ 
l:as taken a'l inscription tx-mjico which, Im»w- 
rver iMMiefieial for the proteciion of a vendor's 
])rivilei;e, «an in no wise secure the privilege 
of a '*co-licitant or co-parta:»ent.'* 

Wc have given full consideration to the ar- 
gument of the Respond -nts that the iheory 
of the law of inscription was simply .publici- 
ty of the burdens atfi'Cling ]n*opeily, and that 
when this nniin cd)j<'ct of the law has been 
attained, it m.ittered ccmiparatively little how 
it had Ihhmi obtaiiied, wheth'-r by a mistaken 
transcription and consequent in.scription of 
the conservatcn* or by the unauthoriKiMl in- 
cripfion of any individual, whatever. Wo have 
also kept in vie\V their applicaticm of this ar- 
gum(*nt to the case before us, and tin-ii con- 
tenti(m that the appellant was wari:e<l by the 
inscription such a- it was of the burdens aff4*ct- 
ing the propeity, and that no mere technicalîty 
of law ou^ht to be |>ermitted tt> wi i^^it against 
the nndouhtf>d rigfit of tiie Bes|Kmdents 
which was duly notified to tlie public on the 
books of the Registry. 

The mortgage law cannot, however, he 
dealt with merely as a matter of genenil prin- 
ciple. It is not publicity in the abstract for 
winch the law has ])rovi(led, but the publica- 
tion of rights, and thes«Mi;^hts may be crcat-ed, 
or modified, or lost, by those very n*quire- 
ments «f the law which the Res|)(nident8 
would have us to regard as nothing but te<di- 
nical moiles of getting access to the Regis* 
ter. 

The privilege and the hypothec now under 
consideration, for example, arc rights f>S8eu- 
tially distinct. Diffîrent modes are prescribed 
for their conservation, but where the proper 
conditions pointed out by the law, have not 
been adopted to preserve the privilege» it 
loses its preference, and may become a 
hypothèque subject to the ordinary roles of 
ranking a])plicable to hypothecs. 
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The Re8pou(lent<5{ do not pretend that they 
or any one on their hehalf ti>ok the steps to 
preserve their privileges, wliich are set forth 
in Art. ;^IU9. Thi*y do not pretend, even, that 
the inscription, such as it whs taken hy the 
conservator, was taken wiiliin ihc HO days 
fnnn tlie date of the adjudication. But the 
inscription so taken is that of a iirivile;;e, ex- 
actly as if all the formalities of Art i^l09 
had lM»en complied with It is 'true the Res- 
pondents, from the i.mpossihility of maintaiin'nfç 
the inscription as a jçood inscripti<m of a pri- 
vilejije in their favor, are quite willing to 
îvaive it 5;s such, on condition of jçettiny; the 
advantii<j^i» of it as a sufficient inscnplion of 
** hypothénue" so as to mak*» them piime the 
'oflier*'hypothëqucs" of later date.\Hut we con- 
sider that an entry in the Rej^isier of Inscrip- 
tion must he either valid for the ])urpose 
which its terms import, (u* invalid fir all ]mr- 
j:oses. If an Inscrijiticm of a privilcjije ha^ 
been wronj»)y takf.»n so that it cannot be up- 
held as preserving the right of piivil(»ge set 
forth, the entry must be regjirdrd as of no ef- 
fect for tlïe ]Mn*pose of constituting or pfe^cr 
viiig another right not mentioned in the in- 
scription. Upon no <nh(»r principle ^conld the 
value and efficiency of the Registeis be main- 
tained, nor «|:on any other principle could 
thonquirements of An.2\\S be practically 
worked out. That article after mentioning 
that privileged rijihis submitted to the forma- 
lity of Inscription, in regard to wliich the 
condition ot the Ijiw for ])reserving the privi- 
lege had not been (diserved, did not cease, ne- 
verilielcss to be of a hyjMithecary natine, adds : 
" mais riiyiwthèque ne date à Tégard des 
tiers, qu«' de l'époqne des Inscriptions qui 
auront du êtvv faites ainsi qu'il sera ci-nprès 
" expliqué." If wc were to accept the agree- 
metit of the R(*spondents jhat the inscription 
which is not valid as that of a privilege, is at 
least good ais that of a hypothè(|ue. we wouhl 
give them an undue preferiMice over the hy|)o- 
the<îaiy creditors, among whom they are to 
rank acctu'ding to the date of the inscription 
of hypothèque taken by themselves, and not 
according to tlie date of jnvalid inscriptions 
of privilèges taken in any manner whatever. 

We are not much moved by the difficidty 
of "bringing this hyjKithec springing from a 
privilege which has lost its rank, into the ca- 
tegory of hypotliecs mentioned in Art 2\\(i. 
It is sufficient for us that the law declares 
that a privilege in such a position shall take 
its plare among the hypothecary rights, al- 
ways, provided that thé creditor shall take the 
pro|ier means to hare it inscribed as such, and 
that it shall rank according to the date of the 
inscription so taken. 

To Sam up, the Respondents are no ven- 
dors. Ttioy are not therefore entitled to claim 
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any benefit under the cx-o/ficio inscription of 
the C.'onservator of .Mortgages. 

As ''co-licitants or co partageants" they are 
hot entitled to derive any advantage from an 
inscription required by l^w for tlie protection 
of a vendor's privilege. 

Could they avail themselves of an inscription 
taken upon the enactments of an Article pro- 
viding^ for a different kind of privilege ? If 
so what is to become of the provisions of Art, 
Si 1 09 (J ('., when ami in what cases are they 
to find their application ? 

Again, uncertainty and confusion must bo 
the iiievitahlr- r^Milt of such an indiscriminate 
application of the lules above referred to. 

As.^nming the existence of an implied Mort- 
gage, we find ourselves in presence? of a ven- 
dors' môrfgage, and not of a ** co-licilaTit and 
co-partageinit's mo'rtgagt^ How CiUild tliR Rec- 
poiidents set up an itn plied vendor's mortgage 
to defeat the Appellants ap'dicaiVm to* be 
collocaied by preference to themselves ?• 

* 
The Masters's Order on this head, as already 

observed, must be and is accordingly reverseil, 

but must be, and is, accordingly, affirmed 

as alrendy a<ljudged as to the other jKiinta 

argued below. 

Each party to the second point lo pay their^ 
own costs. 



BAIL COURT. 



Wouk,— Agrekment, — Delivery,— ExcRsa 
OF WORK, — Appeal from a Judg3I£MT of 
District Magistkate. 



A party cannot comph in of the quality of 
work done after he hue taken delivery of it 
without protest. 

If buildings erected hy a contractor realijf 
measure mnrh more than stated by error 
in the contract, the extra work must be p^<t. 



CHAILLET,— Appellant. 

versus 
CÉCILE»— Respondent. 
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Before 

His Honor Sir C. Farquhar Shand, Knt. 

Chief Judge and 
His Honor Mr. Justice N. G Bestbl. 



E. GlLLET,— Of Counsel for Plaintiff. 
A. Perrot, — Attorney for same. 

Defendants leaving default. 



14/A May 1872. 

This was an Action by a husband, in disa- 
vowal of the paternity of a child bom by his 
wife pendiYig a suit of divorce against her at 
his instance, on the ground of adultery.^ 

The parties had \qox\ married on the 26th 
April 1865. 

On the 6th April 1870, the wife had obtai- 
ned Judicial authority from the District Ma- 
gistrate, on the ground of threatened personal 
violence by Her husband, to quit the conjugal 
residence for a time and live separate from 
her husband. On the *20th of the same month 
she' raised a suit of divorce a vinculo against 
him on the ground of " excès, sévic^ et inju- 
res graves." Several of the witnesses having 
spoken to acts )of gross familiarity on her 
part with a man who boarded in the house 
occupied by the spouses, the Court, on the 
Srd November 1870, ordered that the defen- 
dant do, within 14 days if so advised, enter a 
cross-action of divorce based upon the adul- 
tery of his wife and that all proceedings in 
the present case be stayed in the mean time. An 
action was accordingly instituted by the hus- 
band, in which, after the usual formal proce- 
dure and having heard a number of witnesses 
and consolidated the suits, the Court on 26th 
October 1871 decided **'that the action for a 
" divorce entered by Robert Daniel Hastings 
'* against Marie Angelina Bersing his wife, 
'^ be admitted and that the parties be aùtho- 
•^ rized to proceed before the officer of the 
*' Civil Status of Port Louis in the delay of 
'* the law to have the divorce, so admitted^ 
" pronoimced by that officer, and further that' 
" under Article 898 of the Civil Code, the 
" said Hastings the wife be condemned to 
** four months réclusion in Her Majesty's 
« Gaol of Port Louts." 

" It was ftirther ordered by the said Judg- 
** ment that the action for divorce entered by 
^* Hastings the wife againlst the husband 
" should be "dismissed." 
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The child whose legitimacy was in ques- 
tion in this suit of disavowal (en désaveu) 
was born on 17th July 1871. Mrs. Hastings 
was then living separate from her husband 
who averred that up to the date of the action 
in disavowal the " birth of the child had been 
" concealed from him by his wife : that tie 
'^ child is not his child and that during tlie 
** time which has elapsed from the three huii- 
^^ dredth to the one hnndred and eightieth 
day previous to the birth of the infant, he 
the plaintiff constantly lived separate from 
** the defendant, and that he never cohabited 
" with her." 



A guardian ad-hoc having been appointed 
by the Court to watch over the interests of 

the child, he the ofnavdian was called as De- 

A. . 
t in this action. 



Various witnesses were examined from 
whose depositions it appeared that the birth 
of the child was concealed from the husband, 
and although the spouses were both resident 
in the Town of Port Louis, all the evidence 
tended to shew that there was no intercourse 
between them and that ihey never met from 
the 6th April 1870 till the birth of the child. 



JUDGMENT. 

The law of thç Code Civil applioable to 
cases of this nature is contained in Arts. 312 
and 813 : Art. 31S:^' L'enfant conçu pendant 
*' le mariage a pour père le mari.^ 
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^* Néanmoins celui-ci pouira désavouer 
" l'enfant, s'il prouve que pendant le temps 
*' qui a couru depuis le trois centième jus- 
" qu'au cent quatre-vingtième jour .^vant la 
" naissance de cet enfant, il était, soit pour 
" cause d'éloignement, soit par l'effet de quel- 
" que accident, dans l'impossibilité physique 
" de cohabiter avec sa femme." 



Art. 313 ^' Le mari ne pourra, en alléguant 
" son impuissance naturelle, désavouer l'en- 
" faut : il ne pourra le désavouer même |)Our 
'^ cause d'adultère, à moins que la naissance 
'^ ne lui ait été cachée,^uquel c^s il sera admis 
" à-proposer tous les faits propres à justifier 
" qu'il n'en est pas le père." 

The rule of law Pater is est quern nuptim 
demonsiranty is one necessarily suppotted by 
jthe highest sanctions in every civiliced 
system of law. • 

The exceptions ^contained in the above Arts, 
of the Code^ are of a strictly limited natuift. 
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In the present case the evidence of the 
coDcealment of the Birth of the child is con- 
clusive. We therefore, at once, find oureelvee 
within the operation of Art, 313 of the Code 
and ure hound to admit in evidence and give 
effect to all the facts tending to shew that the 
husband is not the f^Lthcr of the child. On a 
careful review of the evidence, we are satis- 
fied that this has been fiiUy ostnblislied. The 
physical possibility of nccesfi may no doubt 
have existed, but the evidence is, wc think^ 
legally conclusive that the spouses never mot 
since their separation in April 1870 and we 
have seen that the child was born in July 
1871. Judgment will therefore be entered 
for the Plaintiff. No costs. 



SDPREMB COURT. 



Prescription of-tkn ykars, — Good faith, 
Oral Evidence. 



ïfAtn apaily relies on the ftoasesêion of his 
firedecesaoTS to make up thi ten years 
prescription, under a just title and with 
good faith, (Art. 9,235— S,265 C. V.) 
he toill not be allowed to adduce oral evi- 
dence of this if his predecessors have, 
when examined as witnesses, declared that 
they did not consider themiehes as the 
s of the Idtid i'i t/ispiite. 



MILLIKN & OKS,— Plainliffs. 

ver su 3 

, GALEA,— Defendant. 



His Honot Sir C. Farquhar Shand, Knt., 

Chief Judge, and 

His Honor Mr. Justice N. G. Bkstbl. 



P. L. Chaste I. I.IBR, — Of Counsel for I'lain- 
E. S A uziER,— Attorney for same. [tiff. 



H. Galea, — Of Counsel for Defendant. 
E. DuviviEB, — Attorney for same. 



lith jVay 187!^. 



In this case the Plaintifis were the follow- 
in(} parties : lo. Charles Millien of the Dis- 
trict of Flacq, propj-ietor, acting as dative 
guardian of Iléloïse Ëléonore Louise Riccaud, 
widow ,of Edouard Lecoq, interdicted by a 
Judgment of the late Court of first Instance, 
dated the ITth February 1834, the said Char- 
les M tlHen duly authorized to enter the pre- 
sent action by a family Cimocil held on the 
18th April 1864. 

2o. Liuilic Eléoiiorn Lecoq, the duly autho- 
rized wife of Charles Millien, and the latter 
for the autborization of his wife and the vali- 
dity of the proceedings. 

So'. Félic'ie Louise Lecoq, widow of Louis 
André Leclair, absent from this Colony and 
therein lopresentcd by Charies Millien the 
wife. 

The defendant wns Mr. Dominique Galea, 
proprietor of the Estate " L'aSEurance " now 
" Vulelta," in ihe District of Moka. 

The Plaintiff alleged themselves to bo the 
owners of a piece of land of about 56 aores 
in extent, situate at the jdacc called " MacH- 
hé " fin the District formerly of Plaines 
Wilheins, now of Moka) and asked that the 
Defendant as an illegal possessor of tlic said 
ground shoulrl he ordered to qnit tuB'tccu- 
pancy and pay the plaintiffs g 5,000 ol' dama- 
ges for his enjoyment i>f the ground, «ith 
Costs. ' 

At thr outset, the defendant contested the 
title and ratpncities of the plaintiffs, but ivith- 
out success, (see supra.) 

On the merits, the Plaititifis aveirej that 
the land in question Itelunged to them tho' 
Bctually in the possession of the Defendant ; 
that it WAS bounded on one side by the pro- 
perty of I.abauve D'Arifat or those holding 
his lights; on the other side by the road lead- 
ing to the peak of the middle of the Island ; 
and on the third and fourth sides by portions 
of land of which the owners are unkfiown. 
They alleged farther that they were represen- 
tatives of the Into Edouard Lei?oq (tltis was 
not dis]>u(ed) who, they stated, came to be 
owner of the land by having " purchased the 
same on the eight of November 1820, at the 
bar of the late Court of firstinstance, through 
the medium of .Mr. Attomey-at-law Kœnig, 
as the same is cvidcifeed by a " déclaration 
de Command made by the said Kœnig on 
the following day, that is to say : on the moth 
of November 1820. 



1872] 



COURTS OF MAURITIUS. 



9» 



The defcudant denied the' averments of the 
plaintiffs and fîlrther pleaded specially that 
all the lands whicli are and have heen for the 
last nine years in his possession are, and have 
been so possessed by him, in virtue of title 
deeds conferring upon him the ownorsliîp of 
the lands. 

That the defendant is the owner of all the 
lands of wliich he is in possession, inasmuch 
as he, and the former owners of the lands 
under whom the defendant holds the same, 
have been for upwards of tlie last thirty years 
in peaceful, continuous, iminterrupted, public 
and unequivocal possession thereof " à titre 
de propriétaire," 

^That the defendant is the owner of the 
lands occupied by him inasmuch as, he and 
the. former occupants /)f the lands purchased 
the same in good faith and vvith a " juste 
titre/' more than ten years ago, and have al- 
ways continued to have, up to this day, the 
peaceful, continuous, uninterrupted, public 
and imequi vocal possession thereof " ù titre 
de propriétaire." 

That even supposing (which is most ex- 
pressly denied) that the defendant has been, 
for the last eight years, in possession of lands 
belonging to the plaintiffs, such lands as well 
as all the other lands of which the defendant 
is in possession having been conveyed to him 
by title deeds, of the defects of which, if any 
there be fwhich is expressly denied) he, the 
defendant, is and has always been utterly 
ignorant, heHlie defendant is not liable to the 
plaintiffs in the sum claimed by them as da- 
mages, or in .any part thereof, for the occupa- 
tion of the said land, but on the contrary, he 
is entitled to keep ^l the profits which he 
may have derived from such occupation, with- 
out acco\*nting to the Plaintiff, in the shape 
of damages or otherwise. • 

The Plaintiff adduced a considerable 
amount of oral evidence in support of their 
plans and put in various documents. 

At this stage of the case, the defendant 
admitted that under articles J^253, 226î^, rfnd 
2265 of the Civil Code, he could not plead 
either the prescription of 30 years or 
6f 10 years against the plaintiff Mrs. Widow 
Lecoq, an interdicted person, but contended 
that so far as related to the remaining half of 
the land in dispute belonging to the Plaintiffs/ 
the two daughters of the said Widow T^ecoq 
who were no longer in niii>ority, he cpnld, in 
point of law, plead both the long and the 
shorter prescriptions ; that in the circumstances 
here arising, he did not propose to maintain 
that the longer of Jhe two prescriptions was 
applicable to the case, but would confiné 



himself to shewing that his rights were pro- 
tected by the latter or shorter prescription of 
20 years. — He admitted that in his own per- 
son he had not enjoyed ten years occupation 
of- the land, but contended that under Arti- 
cle 2^35 of the Civil Code, joining on the 
possession of his pnuU^cessors and Authors in 
the Estate to his o>vn, he had a legal title to 
,exclude the demand of the Plaintiffs the two 
daughters of Mrs. Widow Lecoq, as he and 
his predrcessors had a "*justc titre " and 
bonne j^oi for more than 10 years ; and he, 
therefore, moved the Court to he pcnnirted to 
adduce evidence that both he and his pre- 
decessors had possessed and occupied the 
land in question uT^dcy suflicient titles and 
in good faith for more than the prescriptive 
period of 10 years. 

On the defendant moving to be allowed to 
lead parole proof in support of his plea of 
prescription of 10 years (he abandoned, as we 
ha v^ seen, his defence of 30^ years prescription) 
r. L, CiiASTELLiEH objected to the admissibi- 
lity of such evidence on the following ground* : 

It is admitted that Mr. Galea's own title 
and good faith are not sufficient to sustain 
the plea now set up by him. He must fall 
back upon other' ))ersons, viz : the preceding 
owners of this Estate ; but they or at least 
some of them, viz : the immediately preceding 
jiropriotors have boen examined on oath, and 
their evidence is conclusive ^gainst the defen- 
dant's present pretensions. No farther proof 
caii be allowed by the Court. 

THE COURT. 

The motion for further evidence iî< resisted 
by the Plaintiffs who contend that without 
alleging anything like bad faith on the part 
of the defendant, tho' in point of fiict he had 
had sufficient warning that the plot of ground 
in question did not belong to his vendor and 
therefore cou\d not be sold to him, the motion 
of the defendant, could not be granted. Tlie 
previous proprietor had been already heard 
as a witness in the cause and had deponed in 
express terms that he was aware that the plot 
of ground in question belonged to Millien 
and not to himself. 

, In support of this objection. Counsel referred 
to what Mr. de Roquefeuil Labistour, the im- 
mediately preceding proprietor of the Estate 
"l'Assurance" now Valetta, had stated upon 
oath. His deposition was as follows : I was 
formerly the owner of the Estate " I'Aesurai^- 
çe " now '^ Valetta." 1 know Millien who is 
now dead. 1 knpw the plot of ground claimed 
by Millien ; this plot of ground is on the 
" terrain Maccabéc ; " it is before coming 
to the '* terrain Mathieu where there is a 



40 



DECISIONS OF THE 



[1878 



t€ 

a 
t< 
ft 
(c 
it 
It 
it 
ct 
it 
<< 
(t 
ft 
tt 
It 
tt 
<t 



shooting box. In 186S I received a Sum- 
mons to attend a survey which was about 
to be made ; T did not go. I cannot say 
who surveyed ; I suppose it was Frogerays. 
Sometime previous to the Survey, as far as 
my memory serves me, M r. Millien came with 
several other gentlemen. I am cerf ai n that 
Lionnct, the barrister now dead, was one of 
them who told me that he had (*ome on the 
part of Millien to discover a piece of ground 
belonging to the latterl When I became 
purchaser of '' l'Assurance " it was rumou- 
red among the neighbours that Millien had 
a piece of land in that neighbourhood. 
This was subsequently confirmed by liion- 
net my legal adviser, who told me that Mrs. 
Millien .had titles rfhd* that that piece of 
land belonged to her." 



'* I was not pres(?Tit at llic Survey, liaving 
" pressing business to attend to in Town. 
** The piece of land had some brushwood and 
'* grass on it, after tlie survey, and Million 
'* had take possession of the land, he built a 
'*' liut on it in which two guardians lived.'' 
I saw the hut and the men, and spoke to the 
men. They said they were ordered by Mil- 
lion to watcli over that piece of ground ; they 
were to prevent any \)ne from going on the 
land and to prevent '^ animals from going 
" there ; by animals, l suppose they meant 
'^ bullocks which generally grazed at Macca- 
'* bée. " 

Keeping this deposition in mind; let us 
now enquire ,what is the nature of the good 
faith required in law to sustain a title of 
ownership said to bo acquired by the décen- 
nal prescription of the Civil Code, It is, we 
think, well described by Marcadé in the fol- 
lowing passage from his treatise on prescrip- 
tion (Tit. SO on Art 2269 of the Code.) 

'' La seconde condition exigée pour pres- 
*' crire par dix et vingt ans, c'est la bonne foi : 
" ou a déjà vu que la première condition ren- 
" tre dans celle-ci, et qu'il ne peut y avoir 
" bonne foi sans qu'il y ait juste titre ; mais 
" il peut très bien y avoir juste titre sans qu'il 
*^ y ait bonne foi. Or la loi exige ici rigou- 
" reusement et plus rigoureusement qu'on ne 
** le pense quelquefois, cette condition de la 
'* bonne foi. Cette bonnefoi doit être entière 
*' et complète, elle doit re))oser sur les bases 
" les plus respectables; elle doit nous montrer 
" Tacquéreur à l'abri de toute espèce de re- 
•* proche, autre que celui de n'avoir pas dé- 
" couvert l'absence de droit chez son aliénateur. 
'^ C'est à ce prix, seulement, que la loi donne 
•* au possesseur la faveur insigne dont il jouit 
" ici ; c'est à ce prix qu'elle le préfère, même 
'* avant l'obtention de la prescription ordî- 
*' naire de trente ans, à un véritable proprié- 
'^ taire dont la négligence i)eut quelquefois 
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^^ être bien légère, comme on Ta vu sous l'Art. 
^'2239. (No. 111 P. 110.) 

" La' bonne foi se constitue ici de trois 
" éléments : Il faut, en effet^: lo. Que Pac- 
" quéreur ait crû l'aliénateur propriétaire de 
" l'immeuble ; ^. Qu'ill'ait crû capable de 
" l'filiéner ; 3o. que le titre de transmission 
ait été a ses yeux pur de toute espèce de 
vice. Si l'une de ces trois circonstances 
** manque, le possesseur n'a donc pas acquis 
*' avec une conscience tranquille et en pleine 
** sécurité ; il n'a pas pu avoir la parfaite con- 
" viction de son bon droit, et il n'a pas des 
" lors la complète bonne foi que la loi exige. '* 

'It is plain from the deposition of Mr. 
Labistour, himself, that he could not have set 
up the defence of possession of the land in 
question, in good faith, as proprietor of it. He 
candidly admits that he had not and could 
not have had the. good faith or honest belief 
that the piece of land in question was the 
property of his vendor. In the same way he 
tells us that he knows that the land was sold to 
him as part of his purchase of " l'Assurance. " 

As to the matter of good or bad faith in an 
individual, a matter within the breast of the 
person, himself, it is obvious that no one can 
speak so directly, or conclusively or with such 
authority as the person, himself. 

We look upon the evidence above quoted as 
conclusive on the only point with which we 
are dealing, vi« : the existence of the bona 
fides during the required period • of 10 
years. Assuming that the Defendant had 
such good faith all the time of his occu- 
pancy since his purchase, that is not enough 
to fill up and complete the décennal period. 
Wc are obliged to ascertain what was the 
knowledge and belief ot his predecessor Mr. 
Labistour. That party, himself, trtls us on 
oath, that he did not believe that the piece 
of ground was sold to him or that it was part 
and portion of his property of** L'Assurance." 
We see no room for further enquiry here. 
We cannot sustain the pica of prescription 
put forward by the defendant. We think 
the Plaintiffs, so far, as concerns the land, are 
entitled to Judgment. As to damages for any 
profit that the defendant may have derived 
from the use of the ground, looking at the 
delay in raising the suit and the circumstan- 
ces of the case generally, we do not think' that 
any such claim has been established in laMr 
bvthe Plaintiffs. 

V 

Judgment will, therefore^ be entered for the 
Plaintiff so far as relates to the land, but 
without damages Costs to the Plaintiffs. 
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BAIL COURT. 



RivBRs, Strbams AND Canals Ordinancb 
No. S5 OF 1868, — Bight of Appeal in 

0A8B OF A CONVICTION UNDER THE SAID 
OrDINANCE,^-ApPBAL FROM A JUDGMENT 

OF District Magistrate. 



AUhough Ordinanee No. 35 of 186S, on 
Biver$ and Canah, does not expressly 
grant an Appeal from conviction under it^ 
yet as the terms of the Ordinances esta- 
blishing the District Courts, give the right 
of Appeal in all cases in which a certain 
specified penalty is exceeded. — An Appeal 
will lie when a sentence is inflicted under 
Ordinance No. 35 of 1863 which would 
un^r the District Magistrate's Ordinances 
of 1852, admit of an Appeal. 



ROUILLARI),— Appellant. 



versus 



THE QUEEN,— Respondant. 



Before 

Hie Honor Sir C .F, Shand Knigh, 

Chief Judge. 



L. RouiLLARD, — Of Counsel for Appellant. 
M. Sauzibr, — Appellant's Attorney. 

P. L. CHASTBLLiER,*-Of Counsol for Pitot. 
6. A. Ritter,— Attorney for the same. 



14M May ISJâ. 

The Court having decided on the 19th 
March last, that parties might be farther heard 
imâer the proceedings by way of appeal as 
presented to this Court, it was now insisted on 
the part of the Respondent Pitot, the Syndic 
of "^e canal, that under the ordinance No. 35 
of 1863, no appeal could competently lie to 
the Supreme Court. 

It was maintained that in the Ordinance 
noibitig was said of the right of a losing par- 

S, to appeal and without express authority 
lowing an appeal, it was centended that no 
appeal would lie, a case might no doubt be 



brought up by certiorari. Tlio' a power to do 
so were not given in so many words, but to 
support the right of review by appeal, that 
form of proc^ure required to be positively 
and expressly conceded, Chitty^s practice page 
213. Dickenson's Quarter sessions p. 164. 
It was to be observed also that £ 50 was the 
heaviest fine for breach of the regulations in 
the Ordinance and there was no direct ]>ower 
to imprison, altho' if the fine were not paid, 
a. certain period of imprisonment fSiight have 
•to be undergone. This showed that the pro- 
ceedings were rather of a civil than a crimi- 
nal nature. 



RouiLLAKD. — Contra. 

The usual procedure in the Court of the* 
District Magistrate must be implied when the 
water Ordinance, sends all cases, like the pre- 
sent arising under it to the District Court. 
The Ordinance jtself says nothing at all about 
procedure. The ordinary forms, and remedies 
are therefore open to parties who -go before 
the district Courts, in cases under that spe- 
cial law* 



THE COURT. 

There is no doubt, that the general doctri- 
ne contended for bv the Respondent's counsel, 
is supported by tlie English authorities on 
which he relics Dickenson Sf Chitty. The 
former writer thus expresses himself, '^ the 
right of appeal is a qualified right, which 
cannot arise by implication, or exist without 
express enactment, whereas the common law 
remedy of certiorari^ always lies unle^ ex- 
pressljc^ taken away by statute, norcau'this 
right be extended by equitable construction 
to cases not distinctly enumerated." 

Chitty's words are these, '* but unless an 
appeal be expressh , or by the terras of the 
particular act clearly, impliedly given, none is 
sustainable," but he adds ^' as tlicrè is no ge- 
general act giving or prohibiting an api>eal, 
it is always necessary in each particular case 
to examine all the statutes relating to the 
subject, so as to ascfertnin whether an appeal 
is or not allowed. 

Applying this last and very reasonable rule 
to the present case we know that the leading 
Ordinances establishing District (*ourts in 
this Colony are the two Ordinances of 1852, 
in the later of these, the forms of procedure 
to be followed in the conduct of the case 
through the Court below, are laid down, 
nothing is said in the water Ordinance of 
1863 ns to how the cases are to be conducted, 
they are ordered to be sent to the Court of 
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the Ministère Public and now decrees that 
judgment be signed for the Plaintiff, and that 
the said Mil the wife be divorced à vinculo 
matrimonii from her said husband Mil the 
Defendant with costs against^ the Defendant 
her husband. 



BAIL COURT. 



Appeal from a conviction of District 
Magistrate — Rivers, Strkams&Canal, 
Ordinance No. 35 «f 1863. NF4W trial. 



J)iUe of coHtr attention not established btf vci- 
dence, t7S laid in the information, l^me 
is nol^of ihfi essencQ of the charge in such 
a case» 



UOUILLARI).— Appellant. 

versus 
THE QUEEN,— Respondent. 



Before 



His Honor The Chief Judge. 



L. RouiLLARD, — Of Counsel for Appellant. 
M. Sauzier, — Appellant's Attorney. 

P. L. Chastelliek, — Of Counsel for E. 

Pitot. 
G. A. RiTTEU, — Atloriiey for E. Pitot, 

ith June 187;3. 

This case having come before the. Court to 
be finally disposerl of it was contended by 
Mr. Rouillard for the Appellant, tliat the 
conviction ought to be quashed in as much as 
the contravention of which the Appellant 
was found guilty was alleged to have taken 
place on the 12th September or thereabouts 
in the year 1871, while in point of fact, the 
dike complained of had been erected some 18 
months previously. That the discrepancy 
was fatal ; that if his client had been aware 
of what he was really charged with, he would 
have met his opponent with other evidence : 
that at all events he had not gone beyond 



what Mr. Connal the Soirveyor of the Land 
Court would have allowed him to do and he 
proposed that a letter from that gentleman 
who was out of the Colony at the date of the 
alleged offence and who had since returned, 
should be read and should be held sufficient 
to entitle him to at least a new trial. 



Chastellier Contra : 



THE COURT. 

The second cliarge in the infonnation, with 
which cliar;^c alone we art» now dealing, runs 
ns follows : Tlmr on the twelfth day of Sep- 
tember or lliereabouts, in llu; ycjir of our 
Lord one thousand eight hundred and seventy 
one, at ** Australia " Esiate in the said Dis- 
trict, one Ciustave Rouillard iirojmetor of the 
said Estate, did by himsolf or by the manager 
of his said Estate, or by thc^ employés or 
laborers thereof, illegally and unlaw fully and 
without lawful authority, place or cause to be 

E laced, in the bed of the same river at the 
ead of a Canal dug by his orders or those 
of his manager, by his employes or laborers, 
and leading watiM* to tlio i>\h}t where he placed 
the pipe, a dike or construclion contrary 
to the provisions of the said Ordinance.' 



The Judge below found that this charge 
was established by the evidence. The only 
objection now urged against the conviction is 
that the date of placing the dike in the river 
was not established as laid in th«! information. 
But it must be observe d that in such a case 
as this, the time at which the contravention 
began is not of the essence of the charge. — 
The offence is of^ the nalun; uï a crimen con- 
iinnitms — Thfs established bcvond all doubt 
that at tiie time stated, the ohstruction was 
existing. — This ic> positively sworn to by the 
witnesses. — ^^I'lie Syndix had no nif'ans by 
which he could oslabli<h the first moment 
wiien the obstruction was placed in the river. 
The objeclion that in truth the obstruction 
had existed for «ome months before, would 
not in any view bo a fav(»iable one, and 
beside?^ there is no evidence in the case 
establishing tliat this was true in point of 
fact ; Farther no objeclion was slaved in the 
Court below as to the non applicability of 
the evidence adduced to the charge as laid.-— 
These considerations vvciuhl be ^ulHcient to 
meet the Appellants* argument in the appeal 
now before me — But under Art 133 of the 
Ord, 35 of 185Î;?, the powers of this Court, 
to sustain a conviction like the present would 
be sufficiejit to cover any such objection as if 
here urged on behalf of the applicant. — This 
ground of appeal cannot be sustained. 
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9o. By the general Rale of all jurispruden- 
ce a case must be decided secundum allegata 
and probata. — Even had there been some 
arrangement betiveen the Appellant and the 
officer who is usually employed to see to the 
execution on the spot of the orders of the 
Land Court, the Magistrate in the District 
Court must alone in the first instance deter* 
mine the rights of parties under the Laws of 
the Colony. — But no evidence has been addu- 
ced in the case to «hew that the acts of the 
Appellant complained of, had received the 
sanction of the Land Court or of its officer. 
I see DO ground for granting a new trial. 

The appeal is dismissed with costs. 



BANKRUPTCY COURT. 



Bankruptcy, — Books,— Kvidknce, — Sales 

AT REDUCED PRICE, — YeaRLY INVENTORY 

— Certificate refused. 



There must be a cash booh^ tchich is an essen- 
tial book, by ichich the transactions of the 
Jiankrupis could be ascertained. 

l*he sales at reduced prices were not the re- 
sult of a momentary pressure but had be- 
()Hn under the old and continued by the 
newfrm, and that without any probable 
expectation or hope^ on part of VanJci upt 
of ever reprieving their position. 

Yearly itt center y is Jiccessary in Commercial 
matters 



In re : 
BANKRUPTC Y PITCHEN & COLLARD 



Before 
His Honor N. O. Bestel, First Puisne Judge. 



IVL.(/Iiastellier, — Of Counsel for Assignees 
G. RiTTRR, — Attorney for same. 

K. Razire, — Of Counsel for Rankrupt. 
(t. Tkssier, — Attorney for same. 



lOth June 187S. 

Chastellier on behalf of the Bankruj^l't 
Assignees opposed the motion by Bazire mr a 
certificate on behalf of the Bankrupts. 

Pitchen had a grain warehouse the rnana* 
gement of which was instrusted to an uncle» 
and he occupied himself as a clerk to Mr. B. 
HarTey a wharfinger. 



Little attention did he pay to the manage- 
ment of his warehouse. The manasement 
was so bad that he found himself in difficul- 
ties. In onler to extricate himself from thote 
difficulties he took in as a partner E. Calltrd 
with the very insufficient capital of $ 800 for 
«mastering the pecuniary difficulties of the 
old and new firm, not only did Collard enter 
the partnership with a vciy small capital, but 
he was imprudent enough to do «>o without 
making even a summary inventory of the stock 
in trade, were it only with the view of ascer- 
taining the true state of the Firm he was 
about to join. He entered Pitchen\ firm on 
the 24th December 1871 from which day he 
had the sole management of the firm. All 
debts from that date were contracted by him» 
he made the purchases, and sold the goodf . 
Purchases made for cash, were not paid easily 
and yet the goods so purchased and unpaid 
were immediately sold at reduced rates by the 
new as well as by the old firm. Though sel- 
ling at a loss their stock in trade they conti- 
nued making purchases to keep up their stock. 
The consequence was first a refusal by one of 
the vendors Ireland Fraser & Co. to complete 
delivery of 800 bags of rice bought from them 
on the 21st February 1871 until payment of 
140 bags of rice previously delivered. This 
refusal of the delivery by Ireland Frtisér & 
Co. says Collard was the cause of Pitchen 
and CoUard's insolvency and application on 
the 10th March to the Court for leave to 
make with their Creditors an arrangement 
under its control. This proposed arrange- 
ment failing they were adjucated Bankrupts 
on 8rd April 1871. They were therefore 
insolvent when purchasing the rice from 
Ireland Fraser & Co. The reduced price 
realized for the rice delivered went not to pa^ 
Ireland Fraser & Co., but to pay other credi- 
tors of the Bankrupts. The sales at fednoed 
prices were not the result of a momentary 
pressure, but had begun under the old, and 
continued by the new firm, without the pro- 
bable expectation or hope on part of Bank- 
rupts of ever retrieving their position. 

On reference to O. Brouard^s evidcnde 
a merchant and creditor of Bankrupts I find 
that after examination of Bankrupt's books 
he has been unable to come to any conclusion 
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as to the cause pf their Bapkruptcv. Pitchen 
was ia a state of Bankruptcy when Collard 
joined him. There were only three books. 
One of sales, one of purchases, one day hook 
from which however no cenrect information 
could be obtained. 

There was no cash book an essential book 
says witness Brouard from which the transac- 
tions of the Bankrupts could he ascertained, 
by which we mig^t have seen whether the 
monies received by the new firm went to pay 
off the old or the new debt!?. I cannot un- 
^derstand the deficit of $6,000 said Brouard. 

The partnership lasted two months during 
wliich time they sold for % 8,707. I cannot 
understand how tho creditors could have 
sustained a loss of jj 7,000 odd dollars, all 
the materials required for making the cash 
book are not to be found in the day book.— I 
tried iin vain) to ascertain Bankrupt*» posi- 
tion by their books. 

In presence of such evidence l)earing in 
mind the Statement of Pitchen of his insol- 
vent circumstances which led him .to under- 
sell the goods purchased from others for the 
purpose of extricating himself from his then 
difficulties, and the continuation^ of the same^ 
evil practice by Collard on joining Pitchen ; 
the absence of the yearly inventory prescribed 
by our Commercial Code, the imperfect state 
of the day book, the absence of a cash book, 
the impossibility of making up a cash book, 
both from the day book, and bank book, to 
ascertain the true cause of the Bankruptcy ; 
Further if the amount of the Assets be borne 
in mind $ 2,375 and the liabilities jjj 9,267, 
the deficit would amount as observed by 
Brouard to $ 6,882 ; the inability or unwil- 
lingnestî of either of the Bankrupts to explain 
the existence of such deficit, is it not astoun- 
ding in presence of such inability or unwil- 
lingness and the other facts above referred to 
that the Bankrupts should have had the 

boldness to ask the Court, for a Certificate. 

• 

The refusal of' a Certificate ia the least evil 
that can happen to the Bankrupts. For it I 
had had evidence that the Bankruptcy had 
been brought about from a wilful intention 
of defrauding their creditors, I would not 
have hesitated to refer the record to the Mi- 
nistère Public fdr prosecution before the Cri- 
minal Court. In the absence however of 
such evidence T shall content myself with 
refusing the Certificate prayed for. 



Certificate accordingly refused. 



BANKRUPTCY COURT. 



Bankruptcy, — Books carlessly kept, — 
Refusal of a Ceetificatb. 



li is nt>t sufficient that there should be books, 
they must be properly kept, and balanced 
from time to time. 



In re : 
BANKRUPTCY, EMILIEN YARDIN. 



Before 

His Honor G. N Bestkl, The First Puisne 

Judge. 



M. Campbell, — Of Counsel foi Bankrupt. 
F. SiMONEa', — Bankrupt's Attorney. 

L, Rouilla RD, — Of Cousel for Assignees. 
V* BouLLÉ, — Attorney for same. 

lO^A June 187î^. 

The motion of Campbell on behalf of 
Bankrupt Yardin for a certificate was opposed 
by RouiUard on behalf of the assignees. 

The evidence of the Bankrupt himself 
shews the careless manner in which*hé kept 
the few books he thougiit fit to keep. 

Hence his unahility satisfactorily to accotmt 
for his insolvency. '^ It is not sufficient that 
" there should be books, they must be proper- 
'^ ly kept, and balanced from time to time so 
*^ that at any time, the real state of the trader's 
*' affairs may at once appeau " (shelf. Bank. 
Law p. i]99.) 

Certificate refused. 



SUPREME COURT. 



TiTLB, — Prescription, — Survey. 



Before hearing parties upon the plea of PreS" 
cription, a is right that the boundary Unee^ 
should be completed^ Survey ordered^ jL 
con^plfltefdau of. the heahty must he made- 
in\ord0r to waMe the Court • to follow^ $okh < 
greai di$imeêmèo etidEneoof^Fooeeeomnu 
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THE COLONIAL SECRETARY, 

—Plaintiff. 
versus 

BUTTIÉ & oKS,— Defendants. 



Before 

His Honor N. G. Bkstei., The Fist Puisne 

Judge. 
His Honor J. Ciorrie, The Second Puisne 

Judge. 



LioNKL Cox, Act. Sub. Pioc. Gen. — Of 

Counsel for Plaintiff. 
J. BoucHET, — Plaintiff's Attorney. 

P. L. Chasteltjer, — Of Counsel for R. C. 

Buttié, Bergieourt & Avife. 
A. Colin, — Attorney for R. C. Buttié Ber- 
gieourt and wife. 

E. Pellereau, — Of Counsel for J. Buttié 

widow Buttié & M. E. Buttié. 

Mercier, — Attf)rney for J. Buttié, widow 

Buttié and M."~E. Buttié. 

U)fh June 187f>. 

The importance of the issue in this case led 
us to take time to consider of the judgment 
to-be given on that part of the case which 
had been argued before us, having reference 
to the question of title. 

We bad made up our mind as to the con- 
clusion to be arrived at, when on further 
reflection it a])peared to us inadvisable to 
deliver our judgment upon a part of the cuse, 
and we further deem it advisable that before 
hearing parties farther, a survey of the dispu- 
ted landmarks should be made by other sur- 
veyors than those already employed by partie?, 
whether bv tl. ? Crown, or bv the Defendants. 

And therefore, before proceeding to hear 
parties further upon the plea of prescription, 
we think it right that the boundary lines, of 
the concession Roger should be completed. — 
We accordingly direct Mr. Joseph Pastourel 
and My. Charles Stapleton do Joux sworn 
land surveyors to proceed to the ground (con- 
cession Roger,) and after veiifying and if 
necessary opening up, of new, the lines men- 
tioned in the Procès Verbal of Merle to mea- 
sure off trigonometrically a superficies of 156^ 
acres thereabouts, and to open up the remain- 
ing line or lines necessary to complete the 
boundaries of that superficies in addition to 
those laid down by Merle. In short to com- 
plete the boandaries of the concession Roger, 



proceeding on the data provided by Merle, as 
if the concession were being opened up and 
completely defined for the first time. 

.And with a view to the further evidence 
which may be produced on the question of 
prescription, and whilst I he said land surve- 
yors are on the spot they shall also make a 
complete plan of the locality shewing the 
natural features especially between the Rivière 
des Créoles and the top of the mountain *' la 
Table à Perot," which mav enable the Court 
to follow with greater distinctness evidence of 
possession, and shewing also any huts or 
patches of cuhivation existent or abandoned 
which may serve to distinguish particular 
s])()ts. The fees of the said suivey to be paid 
in the first instance by the Plaintiff. 

Rights of all Parties in the meanwhile duly 
and fullv reserved. 



SUPREME COURT. 



DlVOECE, EVIUEXCK. 

MICHEL ÏHK WIFE,— PlaiiKift. 

versus 
MICITKL TiiK lIUSBANI),~.Defendant. 



Before 



His Honor N. G. t3KSïKL, The First Piiisnr 

Judge. 
His Honor J. Gorrie, The Second 'Puisne 

J udge. 



W. NEw^rox, — Of Counsel for Plaintiff. 
AcKROYD, — Plaintiff's Attornev. 



Defendant appear in Person. 



y 



mh June 18T^>. 

In this case the Court finds sufficient proof 
in the evidence of Widow Knight, Widow 
Thompson and subsequent witnesses to sup- 
port her demand for divorce, we hereby accor- 
dingly grant the plaintiff divorce a \ inculo 
matrimonii prayed for. 

Costs against Defendant. 
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SUPREME COURT. 



C0N8E1lPrIVÉ,— ApFEL— VALEUR EN LITIGE, 

— Circonstances dans lesquelles la 
Cour a accordé l'appel devant sa Ma- 
jesté en Conseil, mais a refusé pen- 
dant ce temps l'exécution de son Juge- 
ment EXCKPTÉ QUANT AUX FRAIS. 



Il ne faut pas oublier que le Jngonent de la 
Cour, qui a admis le (tire des plaigna?its a 
été donné sur la déclaration telle qu^elle 
avait été faite, on avait admis que la de- 
mande était audessus de la somme exigée 
par la loi pour pouvoir faire appel. 

Prenant en considération les circonstances 
toutes particulières de cette affaire la mo- 
tion pour obtenir Vexicution du Jugement 
pendant rappel, doit être accordée quant 
aux frais seulement» 



Privy Council, — Lea veto appeal,-^value 
IN dispute, — Circumstances tn which 
THE Court granted leave to appeal to 
her Majesty in Counci" , hut refused 
interim execution except as to the 
costs of suit in this Court. 



It must not be forgotten that the Judgment of 
this Court sustaining the title of the plain- 
tifs was given on the whole declaration as 
it stood. That demand as a whole 
admittedly above the statutory value. 



was 



Looking at the circumstances of the case, 
which are sgmewhat peculiar, the motion 
for execution peiiding the appeal, ought to 
be granted so far as relates to the costSi 



GALEA,— Appollaiit. 



versus 



MILIEN & Others, — Respondents. 



Before 

His Honor Sir C. FARQUHi^R Shand Knight 

Chief Justice, and 
His Hcmor N.G.Bestel, First Puisne Judge. 



P.L.Ch.vstellier, — Of Counsel for Plaintiffs. * 
E. Sauzier, — Plaintiff's Attorney. 

Gal/^.a, — Of Counsel for Defendant. 
Ed. DuviviER, -Defendant's Attornev. 

19/// JH?ie 1875. 

This was an application for leave to carry 
this case to appeal to Her Majesty in Counciï. 
See the report, si/pra i^olume 12 Part, S 
page oS. 

Tlie motion was resisted by the Respondents 
on tlio ground that the case was bidow the 
value witli reference to which, by the Order 
in Council of I '3th April 1831 appeals are 
permit ted to the Privy (Council, — should the 
appeal be admitted by this Court, then the 
Respondents asked for interim execution ; 
viz : that they slmuhl bo put in possession of 
the land in dispute and receive payment of 
the costs disbursed by them, they furnishing 
sufficient security, in the usual way, for re- 
petition in case of tlie reversal of the judg- 
ment of this Court by the Privy Council, 



. THE COURT. 

It does not appear to us timt the motion 
for leav(î to appeal here can be resisted, we 
think that the amount " at issue *' between 
the parties to the case, in the meaning of the 
Order in Council, ^vas above £1,000 in value, 
and it must not be forgotten that the Judg- 
ment of this Court sustaining the title of the 
Plaintiife and which will be reviewed by the 
Superior ('ourt, was given (m the wliole De- 
claration as it stood, and necessarily before 
the Court had rej(?ctcd any part of the de- 
mand. Tliat demand as a whole was admittet^- 
ly above the statutory value. • 

As to tlie motion for execution peiiding the 
appeal, we think, looking at the circumstances * 
which are somewhat ])rculiar, that it ought 
to be granted, so far as relates to llie costs 
which have l)ecn incurred l)y the gaining 
party, on the usual terms but not to the effect 
of putting the plaintiffs at present iti posses- 
sion of the land in dispute. 

The defendant has a portion (»f Liiul in 
cultivation^ the crop will have to be rcnp'^.d 
very soon. Wo think in the words of the 
Order in Council that it will be most consis- 
tent with leal and subbtautiul '' ju.>iu(;,'' ui^i 
to interfere with his possession and industrial 
operation in the meantime, but h(^ ii^ hereby 
ordered to keep an uccount of the produce of 
the land since the date of the final judgment 
in this Court in favor^ ef the Plaintiffs, and 
of the Costs and charges he may have dis- 
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bursed in connection with the land in dispute 
during the same period. 

Costa of this inoMr>!i fnr leave to appeal arc 
awarded to Millieu & ors. to the extent of 
one half of the taxed amount. 



SUPREME COURT. 



IlYroTiiÊQurs,— Uadiaiiox m'ixschiptions, 

— ACQUIESCEMKNT DE BoLGERD A LA COL- 
LOCATION DE WiLSuN,— OkDRE, — IXM RIP- 
TIOX DE FAUX. 



Bohjvrd a coinplétemeut uiquiesct à la collo- 
cation Je IVihon, il a été ajtpclé comme 
partie et durait pu faire des objections, s'il 
Vacnit jugé convenahle^ à Voidre qui a été 
clos défiuititemcut f.t il a permis que 1111- 
Su/f, fut colloque sans s^y opposer, 

La tcntatice faite pur Bolgerd de sonlucer la 
question d*a\ithcuiifi(é de Vortlxe définitif de 
1S5-J par voie d^ inscription de faux, se ha- 
sétnt sur des allegations aussi fagu&s que 
celles qu'ait a faites ne peut-être, ni adfnise 
?éi tolérée par la cour. 



Mortgages, — Ekxsure of Inscriptions, — 
acqviescexce ky bolgerd is the collo- 
CATION OF WiLsuN " Ordre" Ixscriptio 



Bolgerd comphtclg acquiesced in the colloca- 
tion of 11 'il son. lie was , called as a party 
to object u'hen the ** ordre " was finally 
adjusted, if he saw Jit, and he allowed 
Wilson to be collocated tcithout objection. 

Ihc attempt by Bolgerd to open up the ques- 
tion of authenticity of the final *' ordre ** 
of 1853 by way of ** Inscriptiofalsi, upon 
iuch tague allegations as he made, cannot 
be countenanced or tolerated by the Court, 



WIDOW PERROT— Plaintif»: 



versus 



BOLGERD & anor.— Defendant^. 



AND 



GEBABD,-— Interrering party. 



Before 

His Honor N. G. Bestel, The First Puisne 

Judge. 
His Honor J. Gorrik, The Second Puisne 

Judge. 



Œ GuiBERT, — Of Counsel for Plaintiff. 
E. Pastor, — Plaintiff's Attoniey. 

BoLÔERD, — For himself Defendant. 

G. GuiBERT, — Of Counsel for Gérard inter- 

viring party. 
J. PiGNJ^:GLy, — Attorney for Gérard intervi- 

ring party. 

19M June 1872. 

This is an application to obtain a Rule of 
Court annulling the opposition to the erasure 
of certain iuscri]Kions taken by Bolgerd and 
his daughter Julia, and comes upon a fefe- 
rence from chambers. 

The first inscription is in favor of Arthur 
Wilson of <latc 1st February 1842 which bad 
been renewed on behalf of Mrs. Bolgerd on 
3 1st January 185i3, 28ll'i January 1862, and 
on ^oth January 1872 on behalf of Miss 
Julia Bolgerd. 

The second inscri])tion was on bc4ialf of 
the Revd. William Corr of date 21st February 
1842, and renewed of the same date as the 
first inscription in favor of Mrs. ]k)lgerd and 
Miss Julia Bolgerd. 

These inscription affected a certain house 
propel t y in Pert Louis, known by the name- 
of the ** Hotel du Génie," which had been 
purchased by Ikilgerd and wife on 22nd Ja- 
nuary 1842 from Poupinel and wife, with 
funds borrowed from Wilson and Corr. 



On the 20ih October 1846 the property 
was sold nndor a levy prosecuted by Pastor 
against Bolgerd and adjuged to Dr. Perrot. 



At the time of the sale the claims of Wil- 
son and Duhamel the assignee of Corr, were 
duly inscribed. 

The final order following on this adjudica- 
tion, was delayed for several years in conse- 
quence of a litigation entered by Bolgerd 
against Dr. Perrot, that the adjudication 
should be set aside, in which, however, Bol- 
gerd was unsuccessful. 

At length, however» on the 24th March 
1853 the ordre was finally adjusted allocating 
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a sum of $ 4,854.96* to Arthur Wilson in part 
payment of his claim amounting in principal 
to the sum of $ 8,000. And ordering the 
erazure of those inscriptions for which no al- 
location was forth coming. Amongst these 
latter was included the inscription in favor of 
Corr and his assignee Duhamel, 

N. 

To this final order above mentioned, Bol- 
gerd was duly called as the party levied on and 
made no objections to the allocation to Wilson 
and the eiazure of the other inscriptions. 

It so happened, however that on 15th No- 
vember 1846, Wilson and Duhamel transfer- 
red to Mrs. Bolgerd their claims resting on 
the " Hotel du Génie *' for the amount of 
the same, giving her to the year 1847 to pay 
the amount stipulated in the " transi)ort." 

Taking his stand upon this document, Bol- 
gerd for himself, and his daughter Julia, have 
taken tl\e - renewals of the Inscriptions above 
mentioned in favor (5f Wilson and Duhamel 
and insists upon the rights which these cre- 
ditors had over the *^ Hotel du Génie." 



It is abundantly clear, however from the 
whole course of the proceedings, that Mrs. 
Bolgerd was unable to implement the transfer 
from Duhamel and Wilson in 1846, and that 
the tlocument became a dead letter. 

It was long afterwards that the *' ordre " 
was opened for the disposal of the price paid 
by Dr. Perrot and on the 19th March 1851 
when the party prosecuting the *' ordre '* 
took out a certificate from the conservator, 
there was no Inscription in the name of Mrs. 
Bolgerd. The claim still standing in the 
names of Wilson and Duhamel. 

Again, as we have seen when the " ordre " 
"was finally ^justed and Bolgerd was called as 
a party to object, if he saw fit, it was Wilson 
who was collocated without objection for a 
portion of his claim, and the Inscription in 
the name of * Corr and Duhamel was ordered 

■ 

to be erased. 

If any thing more were necessary to show^ 
that Bolgerd completely acquiesced at that 
time to the collocation of Wilson it may be 
found in his subsequent adoption of the ordre 
of 1858 as that which was to regulate the 
accounting between him elf and the heirs of 
Wilson and of Duhamel. 

Bolgerd indeed now contends that the otdre 
of 1853, was as regards him, simply U judg- 
ment by default, and that not having been 
followed up within the time required by law, 
it is not now operative. - 



The attempt by Mr. Bolgerd to open up 
the question of the authenticity of the final 
ordre of 1868 by way oî Inscriptxo falsi upon 
such vague allegations as he has made, cannot 
be countenanced or tolerated by the Court, 

It is needless to say that such a contention 
as this, cannot be listened to, being, as it is, 
directly opposed to the letter and spirit of the 
law regulating the disposal of real property. 

Were we even to assume the existence and 
validity of the privilege set up by Bolgerd 
and his daughter, it is self evident that they 
should have produced their title lo be paid by 
preference to Arthur Wilson and Albert Du- 
hamel when summoned to do so either at the 
opening of the ordre by the Master, or when 
summoned to take cognizance of the Master's 
provisional ordre, and to contradict the 
scheme of the distribution proposed by the 
Masters of the purchase price of the " Hotel 
du Génie " finally adjudged to Dr. A. I errot. 



The defendants did neither the one, nor 
the other. The *' cloture " of the ordte was 
pronounced by the Master, and the erazure of 
those Inscriptions which did not come ** en 
ordre utile," owing to the insufficiency of 
funds, were necessarily and legally ordered 
by the Master to be erased. 

No appeal was made within the pre^ribed 
time, froni this order of the Master whether 
by Mrs. Bolgerd, or her present representa- 
tives, the defendants. She, and they have al- 
lowed Dr. Perrot to pay the Bordereaux of 
collocation delivered upon him by the Master, 
and they now seek to recover a position 
which they have lost, through their own la- 
ches^ to the prejudice of the Plaintiff' or pur- 
chasers an4 of the intervening party. 

This could not be allowed even were their 
claim less baseless than we believe it to be, 
and the prayer to this Court for the erazure 
of the following inscriptions^ viz : 

lo. An Inscription taken in Vol. 42 No. 
470 on 1st February 1842, renewed in Vol. 78 
No. 99 on 31st January 1852 Vol. 186 on 
behalf of Marie Aurelie Collet the wife of 
Charles Bolgerd as holder of the right, of the 
said Arthur Wilson and^also renewed on Ja- 
nuary 1872 in favor of Miss Julia Bolgerd 
2o. An Inscription taken in Vol. 42 No. 470 
on 1st February 1842, on behalf of William 
Corr must be allowed. 

The opposition put by the Defendants in 
the hands of the conservator of mortgages is 
accordingly set aside and the conservator is 
hereby authorized to erase the Inscriptions 
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referred to in the opposition by them lodged 
as above. Costs in favor of wîdow Perrot, and 
Gerard, against Charles Bolgerd, Miss Julia 
Bolgerd to pay her own costs. She having 
consented by the mouth of her attorney to 
abide by the decision of the Court. 



SUPREME COURT. 



Certiorari, — Affaire Stipendiaire, — 
Entrepreneur, — Contract de Service,' 
— Garantie du propriétaire, — Renvoi 
UK l'entrepreneur, — Forme du Cau- 
tionnement. 



Le 7nandat qui a été donné d coucei't tout ce 
qtd a été fait dans cette affaire et doit- 
être obligatoire pour les j)lai(/ncmls, 

Uoyi ne s^est pas écarté en substance de Pacte 
de cautionnement, dans cette affaire / Il y 
a peu de cas, ou ces actes ne pcutefit être 
€?ffrcints, 071 doit donner a ces actes une 
certaine élasticité en pratique. 

Sans le consentement de toutes les parties y 
compris celui des laboureurs, donné d^une 
manière légale y devant le Magistrat le con- 
trat •est nécessairement' obligatoire pour 
tous, pendant le temps pour lequel il a été 
fait. 



Certiorari, — Stipendiary matter, — Job- 
Contractor, — Contract of service, — 
Quarante E of the proprietor, — Dis- 
missal of Job Contractor, — Form of 

SCEURITY bond. 



T/ie mandate, that was given, quite cotcred 
all that was dene in this case and inust be 
h in- ling upon the plaintiffs. 

There xoas no substantial departure from the 
form of security bond, in this case, there 
are eery few cases were such Schedules 
cart f tot be transgressed. A certaiji amount 
of olasticity must be accorded to them in 
practice. 

WithotU the consent of all the parties to the 
cojitract including that of the laborers, gi- 
ven in the legal way before the Magistrate, 
The contract is necessarily binding upon 
all the pa? ties during the whole term of its 
endurance» 



CHARLES, VICTOR, HIPOLYTE 
LANGLOIS & ORS,— Appellants. 



versus 



RENOUF,— Respondents. 



Before 

His Honor Sir C .F. Shand Knight, 

Chief Judge. 
His Honor N. G. Bestel, First Puisne Judge. 



Ed. de Lapeyre, — Of Counsel for Appellants 
C. RoussET, — Appellant's Attorney. 

L. Cox, Act. Sub. Proc. & Adv. Gen.— Of 

Counsel for Respondent. 
J. BoucHET, — Attorney for Respondent. 

19^A June 1872. 

This was an application on behalf of Char- 
les Victor Hippolite 1 anglois and others, the 
owners of the St. Medard Estate in the Dis- 
trict of Pamplemousses for a writ of Certio- 
rari to remove into the Supreme Court a 
certain Record of conviction or order under the 
hand of AJr. Charles Renouf the Stipendiary 
Magistrate of the District made on or about the 
18th of last month, and all the proceedings 
upon which the same was founded, in a mat- 
ter wherein the Indian Dabedoyal No. 264S 
and some 50 others were plaintiffs as com- 
plainants and Zoile Chariot and the owners 
of the said Estate were Defendants. By the 
conviction or order in question, the owners of 
the said Estate were condemned jointly and 
severally with the said Zoile Chariot to issue 
to the said complainants 15 days rations as 
due by them in terms of their contract of 
service, and it was farther ordered that the 
men do return to their work on the said Esta- 
te. 

Cox Sub. Proc. Gen. for the respondents 
stated that he was ready to proceed with the 
discussion of the case and that all the papers 
and proceedings were already on the table of 
the Court. 

The Court accordingly at once held the 
writ as issued, the return as made, proceeded 
to hear the case and pronounced the following. 

JUDGMENT. 

From the evidence which has been submit- 
ted in this case, it appears that on 6th March 
last a contract of service was entered into for 



1872] 



COURT OF MAURITIUS. 



61 



the Estate *' St. Medard " în the district of 
Pamplemousses, in the presence of the Sti- 
pendiary Magistrate, between Zoile Chariot, 
a Job-Contractor for the said Estate and 49 
of the Indian labourers, the present respon- 
dents, whereby it was agreed that the said 
Chariot should hire the services of the said 
Immigrants, and the said Immigrants bound 
themselves to render to him their services in 
the capacity of laborers for 12 calendar months 
the said Chariot paying the wages and rations 
as therein stated with proper lodging and 
medical care ; It was farther covenanted that 
if the said Chariot should at any time employ 
the said Immigrants on any other estate than 
St. Me3ard and situated within the said Dis- 
trict except with the consent of the said Im- 
migrants given in the presence of the Stipen- 
diary Magistrates of the said district, the 
present contract should ipse facto become 
null and void. Of the same date Mr. Louis 
Langlois for the proprietors of the estate 
granted in the presence of the Stipendiary 
Magistrate an undertaking under Schedule A. 
of Ord. 7 of 1865 in the following terms : 
whereas certain Immigrants from India, 
whose names are appended hereto have en- 
" tered into a contract of service as agricul- 
*' tural laborers for the period of twelve 
" months with Zoile Chariot, Job-Contractor, 
*' residing at Pamplemousses, which said 
'^ contract is dated the sixth day of Maich 
'' 1872." ' 

*' And whereas it has been agreed between 
/* the said Job-Contractor and me Hippolyte 
" Langlois & Co. proprietors (or lessee or 
*' administrator) of the Estate of '' St. Me- 
" dard " in the District of Pamplemousses, 
'* that the said laborers shall be employed in 
" agricultural labor on the said Estate for the 
" whole time of the said contract." 



iC 



(t 



€C 

te 
a 

C€ 
ti 
CC 

te 
ee 
ec 



" Now this is to witness that I do hereby 
oblige myself jointly and severally with the 
said Job-Contractor for the wages, rations^ 
lodging and medical care of such of the 
said laborers as shall be employed as afore- 
said and during the whole period of such 
employment, but provided that the amount 
payable by me under this guarantee shall 
not exceed four thousand one hundred and 
sixty four dollars which I hereby declare to 
be ttie sum payable by me to the said con- 
tractor under the contract between us, for 
the work performed by the said laborers." 



By another contract dated 15th March last, 
4 other Indian Immigrants engaged them- 
selves as laborers to the said Jol>- Contractor 
for the said Estate for eleven calendar months 
and 20 days, their engagement to terminate 
on the 14th March (sic) in the year 1873. 
The contract otherwise was identical with 



the former one, mutatis mutandis, and a si- 
milar guarantee by the proprietors was given 
as under the o4her contract. 

Early in the month of May thereafter 
(10th) the manager of the Estate " St. Me- 
dard " intimated to Zoile Chariot in writing 
that as he neglected properly to superintend 
his men upon the Estate, and as their work 
was badly done, from the first of the said 
month of May he would not consider (ac- 
cepter) him as any longer Job-Contractor for 
the Estate. Some attempts appear to have 
been made to transfer the Band to another 
estate but tliis was not accomplished. 

On the 6th May the Indians complained 
to the Stipendiary Magistrate against Char- 
lot and the owners of the Estate " St. Me- 
dard *' that they were refused work and that 
their usual rations had been refused on the 
previous Saturday the 4th May. Before the 
Magistrate the Job-Contractor admitted his 
liability to the complainants but slated that 
the proprietors of ** St. Medard " had refu- 
sed to give the men work and rations, tho' he 
had several times applied for them. After 
hearing parties and taking evidence, the Sti- 
pendiary Magistrate on 18th May condemned 
the Job-Contractor and the securities jointly 
arid severally to issue to the complainants the 
15 days' rations due to them, and ordered 
that the men should return to their work on 
the Estate." 

We have been asked in this Court to quash 
this judgment on several grounds. In the 
first place it was argued that Louis Langlois 
who acted for tho proprietors of the Estate - 
'* St. Medard " had authority only to agree 
to the transfer of the Indians to the Estate, 
not to their support. The words of his man-- 
date arc the following : '* Nous propriétaires 
*' de la propriété ** St. Médard " donnons 
^' pouvoir à Monsieur Louis Langlois, admi- 
*' nistrateur de cette propriété de faire trans- 
** férer l'engagement des Indiens de Mr. Zoile 
*' Chariot pour la propriété St. Medard 
*' quartiers des Pamplemousses." 

These words are very general and broad. 
The mandatory in all that he did only took 
the necessary steps for the legal transfer of 
the Indians to the Estate as laborers. The 
mandate quite covered all that he did for ac- 
complishing its object and his acts in such a 
question as the "present must be binding 
upon his constituents. If Langlois had ex- 
ceeded his powers, (which we have found he 
has not) under the exceptional system of 
contracts with Indian laborers existing among 
us, the givers of the powers ought to have 
applied to the Stipendiary Magistrate to can- 
cel the contract between parties for want of 
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authority. By not doing so it may not un- 
reasonably be argued that they have ratified 
the act of Langlois and cannot now be heard 
to complain. Even if there had been want 
of authority on his part. This objection can- 
not be maintained. 

It was farther contended that the Magis- 
trate had no power to altej the form of the 
Bond of security to be given by the proprie- 
*tors under Schedule A. of the Ord. No. 7 of 
1865 on comparing what was actually done 
in this case with the Schedule^ we can find 
no substantial departure from its form. There 
are very few cases where such Schedules must 
be so judicially followed as if they laid down 
hard and fast lines^ which cannot be trans- 
gressed with impunity in the smallest particu- 
lar, a certain amount of elasticity must be 
accorded to them in practice, and in the mat- 
ter now before us the ordinance itself tells us 
that '^ the guarantee shall as nearly as may 
he in the form of the Schedule." This ob- 
jection must share the fata of the former. 

So. It was argued that the contract was 
annulled by what passed between the proprie- 
tors and the Job-Contractor. The owners 
were dissatisfied with him, and the work of 
his laborers and they told him, his and their 
services were no longer required. There was 
no contract between the Indians and the 
proprietors of the Estate. This argument 
proceeds upon a misapprehension of the law. 
It entirely ignores the presence of the Indians 
in the contract. In law the owners are bound 
to them equally as the Job-Contractor is thé 
guarantee required by the law, is a statutory 
guarantee explained in Art 7 of Ord. No. 7 
of 1865 to be ** by way of a joint and seve- 
" ral obligation on the part of such owner or 
" lessee along with the Job-Contrator for pay- 
'^ ment of the wages, rationis, lodging, and 
** medical care, of the said laborer during 
" such time (not beipg longer than that men- 
" tioned in the contract of service) as he shall 
*^ be employed in working for the said owner 
" or lessee." 

That period of duration was, as we have 
seen 12 months in the one case and 11 months 
and twenty days in the other, without the 
consent of all the parties to the contract in- 
cluding that of the laborers given in the legal 
way before the Magistrate or a dissolution of 
the contract or cause shewn by before'a compe- 
tent Court of law, the contract is necessarily 
binding upon all the parties during the whole 
tarm of its endurance. No dissolution of the 
cpntracts has here taken place, they are still 
binding upon all the parties during the whole 
term of their endurance. 

The Judgment of the Court below must 



therefore be affirmed» the Complainants must 
return to their work on the ^' St. Médrrd '* 
Estate and additional rations must be issued 
to them down to the time when this Judg- 
ment shall take efifect. With costs against 
the Respondents C. V. H. Langlois and 
others. 



BAIL COURT. 



Appel d'un jugement de Magistrat de 
District, Plainte Mauvaise en droit 
parcequ'elle a été faite non sous 
serment, mais sous affirmation solen- 
nelle, autrefois acquit. Peine. 



La plainte qui dès le principe a été faite- sous 
affirmation solennelle peut être maintenue, 
le plaignant ayant été postérieurement 
assermenté J- 

La première plainte avait été entrée par un 
Sergent Major de Police 8f non pas comme 
dans Vajfaire actuelle par un particulier. 
Dans la première plainte F agression avait 
eu lieu avec préméditation et guet-à-pens, 
circonstances dont il n*a pas été fait men* 
tion dans la seconde. Les deux affaires ne 
sont pas les mêmes. Les accusations ne 
sont pas identiques. 

Il a été clairement établi que dans toute cette, 
affaire i* Appellant a été V agresseur 8f ^ue 
Voutroge a . été commis dans les limites 
d'une cour de justice. 



Appeal from a Conviction of District 
Magistrate, Inbormation bad in law, 
not being taken upon oath, but upon 
solemn, affirmation. Autrefois Acquit 
Punishment. 



The information, though at the outset bears 
to be an information upon solemn affirmation, 
may be sustained, the complainant having 
afterwards taken his oath. 

The information was preferred by a Serjeant 
Major of Police the first time, and not as 
in the present case by a private party -r-The 
assault in the first caèe was said to have 
been committed with premeditation and 
lying in wait, and such is not the case in 
the second injfbrmation — the two cases are 
not the same, the charges are not^ Identical. 



%Wt] 



OQ^RTS Of MAUBATIUS. 



Hi» 



It M cUarh/ tttabUêked that wi the tokoU 
uéair, th» ApptUajU via» th* aggr«t$w and 
that this grace outrage wag committed 
toithin the precincts oj a court 0/ justice, 

CONSTANTIN.— AppelUmt. 

versus 

THE aUEfiN,--Re«po«dent. 

• _ 

Before 

His Honor Sir C. Farquhar ShauDi Kkt« 

thief Ji^ge. 

K. Pbllbreau,— Of Counsel for Api)elUut. 
J. A. AcKRTOD, — ^Appellant's Attorney, 

li. Cox,^ Act. Subs, Proc. Gbn. — Counsel for 

Besponilent. 
J. BovciiET, — Attorney for Bespondent. 

Sm June 187^ 

This was an appeul from a sentence of the 
1>tstrict Magistrate of Savanne condeinning 
the Appellant to iwo months* imprisonment 
with payment of costs for assaulting one F. 
Lelongi 

The grounds of appeal pleaded at the bar 
were three in number : 

^ lo The Information was bad in law as it 
was laid not upon oath but upon solemn affir- 
fuation. 

So. ** Autrefois acquit.** The accused had 
been tried before for the same offence subs-* 
tantially, and been acquit ted j he ought there- 
fore on that ground to have Iwen at once 
discharged on the present occasion. 

3o. In any view, the punishment awarded 
b} the Magistrate was excessive and ought to 
be reduced : 

THE COURT. 

As to the first contention of the Appellant, 
looking at seetion .6 of the Ordinance 35 of 
185S and Schedule A. of Form No. I there- 
unto appended I think that the inf<nmiation 
JQ this case.ma^ be sustained i at the outsft it 
'bears to be an tnfortnaiion, upon solemn affir- 
mation, but then it is afterwards stated that 
the informant, the party who complains of 
being assaulted^ maketn oath and saith as 
follows- &c. 



The information is certaiiily not confisl«nt 
in* what.i(7it&<^ ^ to the solemnities observed 



in ita pr^paratiom, but ^be U^ H«0l| ^ Witfier 
well nor ckarly eji^pressed, and I tbifikj^al 
the information sulwitaiitiaUy contiiios^^bo^ in 
u clumsy way, all the ingredients nif^iUpTy 
to give it validity. It will also be noted tfiat 
the information wap duly pleaded to \xf the 
accused and the trial proceeded without ob« 
jection to the form of the writ, tha 4nt 
olgoction will be repelled. 

^ It Is true that the Appellant was jto^d 
before, for his connection with the same aiPsir 
. but on that occasion the iufonnation wan tp^^ 
ferred by the 8isrgeant Major of the Pol^ of 
the District, not as in the present cftsej 
'by the private party who complained of . 
having been assaulted. Again the a8Sf^ilt 
as charged in the former case was said to have 
been committed '' with premeditation or lying 
in wait ** whether, therefore, this addition 
to the information is to be considered in legal 
logic as of the essence or of the accidents 
of the offence charged^ it is not easy to see 
how it can be maintained that wo have here 
a case of Bis in idem, for the two cases are 
not the same, the charges are not identical. 

At the same time it is plain that the master 
to be inquired into arose generally out of the 
same transaction, and it was urged by the 
Appellant with considerable f<^ce that as the 
accused could havp been, pimiahed for simple 
assault under the first information, altho* the 
agpAvatipn of premeditation or lying in wait 
was not established, hecoivld not now be tried 
and punished for simple assault as be held an 
out and out acquittal at tlie end of the first 
tri^. 

There is considorable plausibility in this 
view. The Crown indeed maintains ^hat 
whatever tbe power of the Supreme Cu<irt 
may be to .sentence persons for simple asm^nlt» 
when aggravatioi\s such as those set forth in 
the first case have not been ^tablishcd in 
evidence, the District Courts have no siicli 
jMiwer but must categorically acquit or coi^vict 
the accused of thi*"^ whole charge as laid in the 
informistion. I should be aorry to find tbat 
this is in reality the law of the Colony fi» it 
is very imitant that District Courts as well 
as tho Supreme Court should be entitled to 
find a charge established without the aggra* 
vations and at once proceed to iudgment ac- 
cording to the real justice of the case, and 
without the delay and expense of a new trial. 
In (be present ç%se I do not fiiid it necepsary 
to H/ Itnything to threw dpu,Û4 on the I^s* 
: trict Magistrate's power of so acting whenr t|ie 
occasion arises,^-ior I do not think, that iJia 
contention of the Appellant in this part of Uie 

,i)fmcfmbaliateiie4(^>i «w Ibe^p^^ cir- 
.«MPstanp^ whicl^pr^Mint tlienselvfahfve;|9r 
cQiisi^tonitioii. jn ^ f^.çipe»,it inustM 
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remembered that the now Appellant contended 
with Buccees, that he was entitled to a com- 
plete acquittal from the whole casej and could 
not be competently convicted and punished for 
simple assault as the whole charge including 
the aggravations laid in the Information was 
not supported bv the evidence. In the present 
Casé and before the same District C!ourt| he 
has argued directly the reverse, contending 
that he could have been comi)elently convicted 
and sentenced under the first information that 
he ought to have been so convicted and 
punished, and that on this ground ho is en- 
titled in the present c:ise to be at once ac- 
quitted. In this way, by a sort of juridical 
juggle, and by blowing hot and cold, to use a 
common expression (as suits his convenience) 
the A]>pellant attempts to esca{>e all farther 
enquiry into the ttuth of the charge preferred 
agait)^t him This cannot be permitted. The 
case, I iliink, (*omes within the maxim alîegans 
co7itiarici non est andiendus. The Appellant 
having gained nn advantage by a certain plea 
in tliP first case, is not entitled to maintain 
the precisely oi)po5Îte argument in the hope of 
benefiting himself in the second. I cannot 
therefore give effect to the second ground of 
Appeal. 



8. As to thé third plea raising the question 
of the amoant of punishment, I think it is 
clearly established that in the whole affair the 
Appellant was the aggressor. The dbpute 
arosa about a ease before the Stipendiary 
Magistrate of a boy who left the service of 
Leloug to gointo tné Appellant's employment. 
It was the Ap))eIIant who began the mischief 
by the use of abusive and injurious words and 
this he followed up by attacking I^long with 
his fists. It is true that his opponent 'met 
his injurious expressions by similar abuse, 
and when he was struck by the Appellant, he 
defended htm^if in the same way as he was 
assaulted viz. with his fists. Lelpng had the 
worst of the i^cufRe. He got a cut on his head 
loused by his falling on a stone, and had 
several contuisions and cuts on his face. Tlie 
Medical man who examined him sajs that 
(he injuries received by him were followed by no 
illness or serious conséquences but he did not 
visit Lelong until nearlv a week after the fray. 
The Appellant rcceivea a blow in the face 
and had his clothes torn. 



It is plain that in such a case a party who 
has behaved himself in the way the Appellant 
has done, must be punished and severely 
punished. 

■ 

Looking at the einmmstancèr giMièrâlly and 
particularly at the fkct; t\éX tBSi gi*avè onthige 
was «éommitibd,- within the p^dncfs bf a 



Court of Justice, I do not feel myself ctUed 
upon to interfSnre with the Judgment of tb# 
Dbtrict Magistrate. 

The Appeal will therefore be and is here- 
by dismissed with Costs. 



SUPREME COURT. 



Saisie dk lotbrs, — Action xk Nullité 
titke liqu1d£,-^ju6xmbnt par défaut 
faute de conclure, — sa durée. 



■ 

Unjugemcnt par défaut faute de conclwe "cêt 
oiêimilé a un jugement cantradicioire, gui 
contrairement au Jugement ordinaire par 
défaut contre une partie qui fi' avait paê 
fait de comparution^ demande a être txécUté 
dans les six mois. — La loi met le jugement 
par défaut faute de conclure sur le mémo 
pied qu^un jugement contradictoire 8j il peut 
être exécuté danB les trente atu. 



Seizure DP rient ,»Action in Nulity THiito^ 
OF Liquid title, — Judgment by default 

. FAUTE PK CONCLURE — DURATION THEREOF. 



A Judgment by default faute de conclure, is 
assimilated to a contradictory judgment 
lehich unlike the common judgment by 
default given against one who never entered 
any appearance whatever, required an ex- 
ecution within the six months ; hut by law 
is put on a par with a contradictory jUdg^ 
menl and may be executed at any time 
mthin thirty years. 



LEGUEN & WIFE & ors,— Plaintiffs 

versus 

ROCH CHARLES BUTTIÉ the father, 

— Defendant. 

Before . 

His Honor N. O. Bestel, Fist Puisne Judge. 
His Honor J. Gorrie, second Puisne Judge. 



L. RouiLLARD^— Counsel foi^Plaintiflb. 
L. WoRHNiTZ,— Attorney for Plaihttft. 

P. L. Chastbllier,— -Of Counsel for Defen* 
G. RiTTEB,— Defendant's Attortiey. [dant. 
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The Plaintiffs aUeffing themselves to be< 
creditors of the Defenoant seized in the hands 
of Donald de Rochecouste the lessee of thirty 
acres of land or thereabouts the rent due by de 
Boohecouste^for the' use of thé said thirty 
acres of landW which the Defendant has the 
«sufruct 

On being called to show cause at cdiannbers 
against the validity of the said attachment ^ 
Coastellier for Buttie the Defendant objected 
to the validation -prayed tor. - Wliereupon 
parties were referred to the Court. 

On the day the objection was heard in 
Court Chastdlier stated that the rent seized 
■had been previously attached in the hands 
of- de Rochecousle by one Penrose. Ca/alens 
who having seized the land rented by de 
Rochecousto bad thereby seized the rent« He 

Xed however that the attachment of plain- 
was bad-in law having been laid without 
any liquid title and without an^ Judges onler 
to that effect. 

The title set up in support of the attach- 
ment is null and void in law. It was a juds- 
ment given by defiiult against Buttié, which 
ought to have been executed within the six 
asonths (Rule 77). Not having -> been so 
executed the judgment necessarily lapsed» and 
cannot be available for the purpose of up- 
holding the attachment laid. 

There being no Judge's Order authorizing 
the attachment^ of Ihe monies in the hands of 
De Rochecouste it necessarily followed that 
on this ground as well as the one above stated 
the Attachment must be annulled and set 
by the Gouit. 



% 



Rouillard for Plaintifb denied the inference 
drawn by Chastellier and contended on the 
strength of the text of Hule 77 that the judg- 
ment obtained against Buttié was not such a 
judgment by defoult which required for the 
maintenance of its existence^ execution within 
the six months. It was in truth a judgment 
by default in so far as (hat Buttié had not filed 
his plea at the Registry within the time re- 
quired. But on the service of the Rule calling 
upon him to shew cause why judgmentshould 
not be signed against him for want of a plea. 
Buttié applied and obtained from the Court 
leave to file a plea within a certain delay. 
Not. having availed himself of the leave grant- 
ed him, judgment was signed against him. 
This judgment though by default, has never- 
theless the force of afinal judgment. 

:The default «was eiven against on» who had 
atp0o^ tath»acnoDy^vby an Attorney"- who' 



had instructed Counsel to move far leave to 
Buttié to file his plea. Tlie ^dgment so 
given is one which in^our Colonial practice is 
styled : Jugement par défaut^ faiUe de ton- 
dure. Such a judgment is assimilated .to a 
contradictory jud^^ent, which unlike the 
common judgment by default given against 
one who never- entered any appearance what- 
ever required no execution within the six 
months^ but by law is put on a par .with, a 
contradictorv judgment, and may be execu* 
ted at any time within thirty years. 



Rule 77 far from militating against this 
view of the law is in SMpport of it. It is 
thus worded '* whenever such judgment shall 
^* have been given or order made on default 
'* without appearance, a any proceedings equi- 
** valent thereto^ such judgment shall, not be 
*^ susceptible of opposition &c., and the levy 
** must be made within six months, from the 
'* date of the .judgment failing which such 
'' judgment shall cease to have effect '' In 
order that the judgment should be by default 
there must not only be no appearance^ but 
also no proceedings tquiealcnt thereto. 



True it is that Buttié did noKoriginally 
appear to the action, in as much as he had 
not fileil his plea at the Registry within the 
five days from the service or the dedaration 
(Rule 20.) 



But on the service of the Rule nisi delive- 
red by the Registrar (Rule %\\ Buttié mo^ed 
the Ctourt by Counsel who must, have been 
necessarily instructed bv an attorney rctaiaed 
by Buttié for leave to file his jdea^ To do all 
this, he must necessarily have appeared in 
Court if not in his own proper person at- least 
by attorney* 

If this motion of his in Court be no appca^ 
ranee surely it is at least a proceeding egfd- 
valent (hereto. 

If so the judgment is cme not bj* defauh, 
but after appearance and contradictory, re- 
quiring therefore, no execution within six 
months. It could. not lapse bnt was in'full 
force when the attachment was laid, and wilt 
continue so for thirty yeais and like any other 
contradictory judgment to which it miîist bo 
assimilated to all intens and purposes for the 
reasons above stated^ . ') 

JUDGMENT. 

This is we believe the first tima tbatàhè 
queition now before the Court haibteiitiiioo* 
ted xince' th0 {tronulgatiott of our Rolei of 
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lu importance must not be underrated. If 
(lie judgment be by default of course the at- 
tachment cannot stand. But if tlie judgment 
be one of the class of judgments known in 
Qur colonial practice under the denomination 
of judgment by defauli fauit de conclure^ 
this kind of judgment being on a. par with a 
contradictory judgment, may, as such, be 
executed at any time as all contradictory 
judgments (viz : ) within thirty years from the 
date thereof. In this case the plaintiff would 
have a sufficient title for the validity of the 

Attachment. 

I 

• 

As justly observed by Rouillard, Buttic not 
having filed his' plea, within the five days in 
answer to the declaration served upon him 
is to be considered not to have appeared, but 
on the service of the rule nisi he appeared in 
Court, made a motion by Counsel who must 
necessarily have been instructed by an Attor- 
ney retained by Buttié for leave to file a plea 
within a certain (ime. Buttié had then ftill 
knowledge of the demand directed against 
himi and might have availed himself oS the 
delay granted him to file any defence he 
might have to urged against such demand. 
His having filed no defence was not the result 
of his ignorance of the existence of the de- 
mand made against him. Can he or ought 
he to be allowed by his laches to curtail the 
lights of plaintiffs, bv reducing a contradic- 
tory judgment to the level of a mere judgment 
l)y default ? 

An ordinary judgment by de&ult is one in 
which np appearance of any kind has been 
entered, in which ctee it is absolutely requi- 
site for its producing its effect that tlie jud|^- 
ment so given should be brought within six 
months to the knowledge of the defaulter by 
a levy of his goods and chattels by an officer 
of the Court specially to be appointed by the 
It^tter, therely to make sure that the defaulter 
has been made aware of the proceedings had 
against him and to place him in a position to 
protect himself against any illegal measures 
.\yhich may have been, or which might here- 
aher be taken against him. 

This is tlie only reason whv the law requires 
Uiat the judgment by default shall be execu- 
ted within six months. 

But this reason does not apply to a judg- 
I iuœt by default faute de conclure. The de? 
fendant has appeared and obtained an exten- 
sion of time to file a defence to the action of 
vrhich he had had dite notice. He did not 
choose to avail himself of the time so granted 
,lum for the purpose. The inference to be 
Aravm from bis silenoe is that he had no 
defiuice.to uige, and the judgment -given in 
ms absence, may very rightly be put on a 



level with a contradictory judgment and may 
be executed like all other contradictoiy judg- 
ments at any time within thirty years from 
its date. 

The construction put by plaintiff upon the 
wording of Rule 77 would render it nugatdry. 
The rule requires that no appearance, or any 
proceeding equivalent thereto should have been 
made or taken to empower the (Jourt to deal 
with any case by de&ult. What proceeding 
is more equivalent to an appearance than ihe 
coming of a defendant into Court moving by 
Counsel instructed by an attorney retained by 
the defendant for an exten^on of time for 
the purpose of filing his plea to the action. 

To do so he must have received a copy of 
the demand. He knew what was demanded 
of him, and if he did not avail himself of 
the leave granted, he had but himself to bla« 
me and must bear the consequences of his 
own laches, one of which is that the judgment 

fiven is in law not a judgment by default, 
ut one faute de conclure by the Attorney, 
and as such equal in its duration and effects 
to a contradictory judgment (viz :) 30 years. 

The plaintiff having therefore a good title 
for laying the attachmont, we shall and do 
therefore declare the attachment so laid by 
them good and valid without costs this being 
the first time the point now decided by the 
Court having been taken. 



BAIL COURT. 



Contract, — Violation de 
Dommages, — Prkijvbs. 



CoNtHA€rvv — 



Circonstances dans hsqueUee it a été d4eid4 
qu*une personne qui avait entrtpri» de 
réparer une maison pour un prix eomvênu 
au contrat, mais qui avait M enêpénàée 
sans cause suffisante, par celle qui Censp^ 
yait, d^exécutcr ce contrat^ avait droit an 
prix du travail fait et à des d^^mmafoê- 
mtéréts. 



Contract, — Bbcach of Çontract,«-^Oa* 
MAOxs, — Evxdxnck: 



Oircumatanees in ioMch a ptàriy uniattakimf 
to repair a Houêê for a stipulatod"p$to$ 
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and who was, without sufiicient cause pre- 
vented by his employer from completing the 
contract y y)as found iutitled to the price of 
the work done and to Damages, 



MICHEL,— Plaintiff. 



versus 



ROHAN,— Defendant. 



Before 

His Honor Sir C FAHQtrHAR Shand Knight 

Chief Justice, 



G. GuiBERT, — Of Counsel for Plaintiff. 
A. Piston, — Plaiutiff's Attorney. 

E. Pellereau, — Of Counsel Defendant. 
A. Rouan, — Defendaut's Attorney. 



mhJuly 1871. 

In this case the plaint set forth that ** by a 
** deed under private signatures dated 13th 
** November last, it was convenanted between 
*' the Defendant and the Plaintiff " that the 
Plaintiff should make for the account of 
the Defendant to a house situate in David 
street, and belonging to several chinamen, 
certain repairs : viz. all the repairs which the 
said house was then wanting. 

That it was further agreed, that the Defen* 
dant should furnish the wood necessary for such 
repairs and should pay the price of the repairs, 
at the rate of four cents of i^ dollar for each 
foot of plank, or piece of wood repaired. 

That the Plaintiff in execution of the 
agreement immediately set to work apd con- 
tinued the repairs up to 29th November in a 
fair workman like manner selon la règle de 
Part. 

That on that day in the morning when the 
Plaintiff and his workmen arrived at the 
house to continue the repairs, the Defendant 
prevented the Plaintiff and his workmen to 
set themselves to work. 

That altho' summoned by the Plaintiff, to 
allow him and his workmen tO' continue the 
repairs, the Defendant has always prevented 
them so to do. 



That those facts constitute a breach of the 
contract entered into -between parties. 

That the Defendant is due to the Plaintiff 
the sum of seventy five dollars for balance of 
the work already done to tlie said house, and 
that if the Plaintiff had been allowed to com- 
plete the repairs he would have realized a 
benefit of four hundred dollars. 

The Defendant was therefore summoned to 
shew cause why Judgment should not be 
given against him for the aforesaid sums of 
seventy five dollars tor work and labor done 
and of four hundred dollars for damages. 

The defence was that the work performed 
by the Plaintiff was badly done, that he 
refused to follow the directions of the Defen- 
dant in the order of execuiing the different 
portions of the work, and that therefore he 
was dismissed from the work. 



The parties themselves and a number of 
witnesses on both sides were heard in Court 
after a careful consideration of all the evidence, 
I am satisfied that the Plaintiff is entitled to 
succeed, to a modified extent, in this action 
but not to receive all he asks for.— It is 
established by the proof that the Defendant and 
certain parties interested in the building, China- 
men, were constantly on tlue premises during, 
the operations of the plaintiff, saw all that 
was going on and never expressed any serious 
.dissatisfacti<m with the repairs executed by 
the Plaintiff, till he had worked on the pre- 
mises for a period of between 2 and 3 weeks. 

The Defendant ihen found fault with some 
of the old boarding having been replaced by 
ther Plaintiff without being freshly cut and 
neatly adjusted ; he complained that \]ie was 
paying too high a price to the Plaintiff and 
ordered him to cease proceeding with the Job. 

I do not find that the defendant on the 
evidence adduced, can justify those procee- 
dings. If he was really satisfied that the 
Plaintiffs' work did not come up to what ho 
was entitled to look for under the contract, 
he should have gpt the building in the regu- 
lar way examined by neutral experts and not 
taken the matter as he did very much in his 
own hands. He was not entitled with iippu- 
nity to deal with the plaintiff in the abrupt 
manner which he adopted. 

m The circumstances did not warrant the con- 
duct of the Défendant. 

Of the price of the work actually comple- 
ted by the Plaintiff, there remained due to 
him at the time he was made to cease work- 
ing the sum of $ i2J2. 
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It is not c.isy to fix >vhat damages the 
plaintiff has sustained by the conduct of the 
defendant, as the profit under such contracts 
seems, according to the evidence of different 
witnesses to vary very much. A slump price 
per foot was to be paid, overhead, while the 
witnesses inform us that some parts of the 
work cost much more than others and taken 
by themselves would give little or no profit. 

On the whole, I think the plaintiff will be 
properly remunerated by being allowed jj 130 
in addition to the above sum of $ 42.72. For 
the aggregate amount viz : $ 172 72 Judg- 
ment is now given in the Plaintiff's favor 
with costs. 



MAURITIUS SUPREME COURT. 



Notary. — Cession of account for business ^ hy 
a h'otary after he has ceased to exercise 
his prof ession. Claim of the acoowit by the 
cessionary. Privilège of Notaries to re- 
cover their accounts. The debt incurred 
for the preparation of deeds connected with 
a sale payable by the purchaser under Art, 
1593 C. C. and not by the seller. Solidarity 
of the buyer and seller with regard to the 
I^otary. Account cannot be claimed but by 
the successor of a Notary. Code Decaen. 
Notary^ s Ordinance Arts. 48 and 49. No- 
vation, Long delay. 



As a general rule etery right in commercio is 
cap w le of being assigned to a third party^ 
and (recording to the liberal aim and genius 
of the Civil Code, the accessories are usual- 
ly/ held to go with the principal. 

The m^re fact that the notary ceased to be a 
notary before ^e conveyed his right to the 
claimant makes no material difference in 
the application of the law. 

In qupMxons betioeen buyer and seller ^ the ex^ 
pense of the deed of sale falls on the pur- 
chaser y but in this case the claim is that of 
the notary employed by the parties to the 
sale and prima facie, at lease both are li- 
able to the notary, leaving them to settle the 
viattcr between themselves, in terms of law. 

It does not appear that in the present case a 
novation at law has tak^^a place,% the facts 
do not warrant the conclusion that all re- 
course by the crcditpr was abandonned as 
against the present defendant, and that the 
late Pierre Philippe was adopteâ as the 



sole and only debtor. It will be remarked 
that both parties were originally equally 
bound in solido, their liability was joitU and 
several ; the authorities on the point, that 
both parties to a deed are golidarily liable 
to the notary who draws it up, are over- 
whelming. 

The lapse of time before the suit was insti- 
tuted is a feature is this case. And had this 
been a question of cautionry^ the argument 
of the Defendant that owing to the delay 
in insisting for payment the. security had 
lost ejff-ectual recourse against the principal, 
would have been worthy of more attention, 
but as the case stands, it cannot liberate 
the Defendant. 



Notaire. — Cession de compte pour travail fait 
par un Notaire après qu^il a cessé d* exercer 
sa profession, liéclamation du compte par 
le cessionnaire. Privilège des Notaires pour 
recouvrer leurs comptes. L(f dette encourue 
pour la ré 'faction des actes de vente est pa- 
yable par l* acheteur et non par le vendeur. 
.^r^. 1593. Code Civil. Solidarité du ven- 
deur et de r acheteur vis-à-vis du notaire. 
Le compte ne peut-être réclamé que par le 
successeur du Notaire. Code Decaen. Or- 
donnance sur les Notaires Art. 48 e^ 49. 
Novation. Long délai. 



En règle générale tout droit dans le commerce, 
peut être transféré à vn tiers, et daprès le 
but libéral et le génie du Code Civil les ac- 
cessoirs suivent toujours le principal. 

Le fait seul qu'un notaire a cessé d^étre no- 
taire avant d^avoir transféré ses droits au 
plaignant, ne cause pas de difference maté- 
rielle dans Vapplication de la loi. 

Dans les questions entre vendeur et acheteur 
les frais de Facte de vente sont supportés 
par Vacheteur, mais dans cette affaire la 
réclamation est celle du notaire employé par 
les parties à la vente, et de prime abord, du 
moins, toutes deux sont responsables vis-à- 
vis du notaire, à elles à s*arranger vntre 
elles, suivant la loi. 

Il ne parait pas que dans cette affaire Fon 
ait fait une novation en droit, les faits n^a- 
mènent pas à la conclusion que le créaneier 
ait abandonné tout recours contre le défen- 
deur actuel, et que feu Pierre Philippe ait 
été adopté comme seul et unique créancier. 
Uon remarquera qii* originairement les deux 
parties étaient solidairement responsables 
leur responsabilité était tout à la fois une 
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et indiuisihie. Les autorités sur' ce pointy 
que, h s deux parties a un acte sont soli- 
dairemetit responsables vis-d-tis du notaire 
qui afatt l^acte, sont notnbrëuse. 

Un des caractères particuliers de cette affaire, 
c^est h laps de temps qui s* est écoulé avint 
que l'action ne soit entrée. Et s*il avait été 
question de garantie on aurait pu certaine- 
ment porter^ attention à V argument du dé- 
fendeur qui désait que tu le délai qui es- 
tait écoulé avant de demander le paiement. 
Celui qui avait garanti avait perdti tout re- 
cours,, contre le princijml, mais dans Vaf- 

* faiie telle qu'elle est, cet argument ne peut 
libérer le défendeur. 



Before \ 

illis Honor The Chief Justice, 
Sir C. Faequhar Shand, Knight. 



RAYEROUX,— Plaintiff, 



versus 



LECOURT DE BILLOT,— Défendant, 



G. GuiBERT, — Of Counsel for Plaintiff, 

J. GuTBRRT, — Attorney for the same. 

N. Abnaud, — Counsel & Attorney for the 

Defendant. 



Vtth July 1872. 

This was aa application for summary 
process to enforce payment of the sum of 
$ 147.9dc. the alleged balance of an account 
for business, due originally to the Notary 
Herchenroder duly taxed by the Chamber 
of Notaries and the Master of this Court and 
assigned by the Notary to the Plaintiff. 

Several preliminary objections to the 
demand were stated in the outset by the 
Defendant. 

lo. It was argued that the sum even if 
^ still owing, could not be Recovered in the special 
way open to notaries, as they alone were per- 
. sonally privileged to recover their accounts by 
summary process, and at all events, in the 
])Tesent case, a summary recovery would not 
1)0 open to the claimant as the- cedent the 
original creditor had ceased to be a Notary 
before the Cession. 



2o. That the account having been incurred 
for the preparation of deeds connected with a 
sale, is payable under C. C. 1593, by the pur- 
chaser, and not by the seller, against whom 
the demand is now preferred. 

3o. The Notary handed over all his papers 
to Mr. Gimel, his successor and we must 
assume that this claim went with the papers ; 
The debt can only bo received, if due, by 
Gimel, who in law, replaces his predecessor. 
—Code De Caen, Notarys Ord : Arts : 48. 49 : — 



TIÎE COURT. 



The question in the first objection does not 
in the present case come bofoie the Court, for 
the first time. — In the case of Mariette versus 
Senèque 14th May 1862. 2, Piston page 57 
the Court sustained the title of an assignee to 
recover summarily an account due to a Notary 
for professional services. — On that occasion we 
said " As a general rule every right, in Com- 
mercio, is capable of being assigned to a third 
party, and according to the liberal Aim and 
'* genious of the Civil Code, the accessories 
'^ are usually held to go with the principal. 
" Thus by Art : 1692 it is said, La vente ou 
*' cession d'une créance comprends. les acces- 
*^ soires de la créance telsque caution, privilè- 
ge et hypothèque, and by the Art: 2112 
the assignees of all debis, to which certain 
very important special rights or privileges 
'' are given by law, are declared to stand in 
the shoes of the assignors, and to enjoy all 
their rights, (les cessionnaires de ces diver- 
*' ses créances priviléj^îées exercent . tous les 
même droits, que les cédants, en leur lieu 
et place *' — 



ts 



« 



t( 



ts 



te 



tt 



tt 



tt 



tt 



I think that that case was well decided 
and that the principles of the decision are 
applicable to the question now before me. 
The mere fact that the Notary ceased to be a 
Notary in the present case before he conveyed 
his right to the claimant makes no material 
difierence in the application of the law. — This 
view is confirmed by the cases reported in 
Sirey 44. 1. 502 and 54. 2,' 247. 

2o. As to the 2nd objection the article of 
the Code quoted establishes that in a question 
between buyer and seller, the expense of the 
deeds of sale fall on the purchaser but in this 
case the claim is that of the Notary employed 
by the parties to the sale, and prima facie at 
least, both arc liable to the Notary, leaving 
them to settle the matter between themselves 
in terms of law. 

So. Mr. Gimel has deponed on oath that he 
never heard any tiling of the debt in question^ 
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that he only received his Minutes of Office 
from Mr. Herchenroder and nothing else. — 
This plea must therefore be also repelled. 

The Court will be ready to hear what 
parties may have to say on the merits at an 
early sitting, all questions of costs reserved. 

THE COURT. 

m 

This case has now Ibeen v(Ty fully discussed 
on the merits.— The main dtîfence is based on 
the eyidence said to be afforded hy some docu- 
ments submitted to the Court The first is 
entitled : ^^ Etat des frais et honoraires dus à 
" l'Etude de Mr. Lisis Herchenroder, Notaire 
" par Mr. Pierre Philippe." Philippe was 
the person who bought - the subjects from 
Lecourt de Billot in connection with which 
sale the business account w;is incurred to the 
Notary, the unpaid bulance of which is the 
subject of the present demand, the defen- 
dant it will be rcmiembered, was the seller on 
that occasion. 

This Bill of Costs contained chr.rgcs for 
various other pieces of business performed by 
the Notary for Philippe during the period ex- 
tending from 22nd June 1858 to 30th Decem- 
ber 1 8ô9, and amounted altogether to the 
sum of £309 or $ 1546.20 c— The entry of 
costs for the particular sale froni Lecourt de 
Billot to Philippe was dated 17th February 
1859. 

The amount was $ 147.95 c. — To account 
of the Bill of Costs generally the sum of 
jJ660 had been paid leaving a balance of 
$ 882.20 c— At the foot of the account there 
appeared the following cession and acceptance 
** Je soussigné déclare céder et transporter a 
'' Monsieur A. Rayeroux, le montant du 
'^ présent état de frais s'elevant à la somme 
" de huit cent quatre-vingt dix piastres et 
** vingt centièmes ; le présent transport est 
'^ fait pour me libérer envers lui de pareille 
^'. somme que je lui devais." — 

Port Louis, 14 Juin 1860. 

(Signed) Lîsis HERCHENRODER. 

" Accepté à payer sauf erreur à Mr. Raye- 
'^ roux et par portions qui seront fixées entre 



nous. 



21 Juin 1860, 

(Signed) P. PHILIPPE. 

This document was registered on 22nd June 
1860. 

A separate " état de frais " was produced, 
entitled '^ état des frais et honoraires dus soli- 



'* dairemei^t par MM. François Ferdinand 
*' Ijccourt de Billot et Pierre Fîjili|>nea l'étu- 
" de M. Lisis Herchenroder notiiire. 

It contîiined only the entry of the sale of 
17th Februajy 1659 and the above sum of 
% 600 was admitted as received to account, 
leaving as unpaid the sum of % 147 95 the 
amount now sued for. The last, account was 
taxed by the chamber of notaries on ^Ist 
April 1860 and registered on 4th April 187^. 
on 5th April 1872— the notary Herchenroder 
assigned this account to the Pla?ittifF on pay- 
ment to him as the writing bears of the 
whole amount due. 

In this position of matters, the defendant 
pleaded that on the facts now established, the 
plaintiff had adopted Philippe as his sole and 
only debtor ; that there was here a case of 
n6vati(»n, whereby the defendant must be held 
to be liberated from all claims and 2nd that, 
at all events, the demand for payment having 
been so long delayed, ought not now to be 
admitted as Philippe had in the interval died 
insolvent and all recourse against him as the 
])riijiary debtor had been lost to the defen- 
dant through the laches of the Plaintiff. 

And 3ril. The double cession or assignation 
threw an air of doubt and suspicion on the 
whole case. 

To take the latter argument of the defen- 
dant, firs( the double cession or assignation, 
by the notary to the Plaintiff which we ^nd 
here is no doubt unusual, but in the peculiar 
circumstances which occurred in this case such 
a double transfer can scarcely be wondered'at 
Pierre Philippe haying died in such_ circums- 
tances as prevented the chance of recovering 
the debt from his Estate, ftnd the first cession 
not having resulted in payment to the Plain- 
tiff the second cession for the special business 
account was made in a separate form, was 
taxed* by the competent authority, and is now 
used^as the basis of a demand against the pre- 
sent defendant whose separate and personal 
liability to pay the amount is the question 
before the Court. 

.; The plea of novation was very anxiously 
pleaded by the Defendant and supported by 
a very copious citation of authorities.— Nova- 
tion, as we all know can never be presumed 
C. C. Art. Iîi73 but I quite concur with the 
authorities referred to by the Defendant that 
it may exist in law when the circumstancf^ 
clearly show the intention of parties, altho' 
the term itself has not been employed. 

The word novation is not a sacramental 
one. — This doctrine is I think well stated 
by Fothier in the follawing words ; *^ Nous 
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•* ne nous sommes pas néanmoins attachés 
•' dans notre jurisprurtenre, d'une manière 
'* tellement littérale a cette loi, qu'il faille 
" toujours que le créancier déclare en termes 
*' précis et formels qu'il entend faire novation 
" il suffit que de quelque nianière que ce soit, 
" sa volonté de faire novation paraisse n evi- 
'* dente, qu'elle ne puisse être révoquée en 
** en doute, c'est ce qu'établit Dargentré, sur 
" l'Article UlS 3e lamienne coutume de Bre- 
" lajsjne." — The observations of Duranton are 
to the same effect ** Comme la novation a 
" pour effet d'éteindre la dette, et par cela 
** même les privilèges et les hypothèques qui 
" y sont attachés, et de libérer les cautions, 
** elle ne se presume point, il faut -que la 
'* volonté de ro\)érer resuite clairement de 
'* l'acte. 

*' Dans le droit romain antérieur a Justiuien, 
" on était très facile a admettre la novation, 
** mais cet împereur décida, par la loi dernière 
** au Code tît : (Je novafioidbuSy que dcsor- 
" mais îl n'y aurait novation qu'autant que les 
"parties en scrait^nt convenues expressément 
" Nisi ipsi specialitvr remiseriiU quidcvi 
*^ prion 7n obligntionem^ et htc expresseritU 
" qvod secumdiitii ma gis pro onietioribus ele- 
" giriïit. Toutefois l'on ne s'est pas rigou- 
" reusement attaché à la lettre de cette loi, ni 
*' dans notre ancienne jurisprudence, ni dans 
" le Code ; on s'est contenté d'établir en prin- 
" cipe que la novation ne se presume pas, et 
*^ que rjutenticm de l'opérer doit résulter clai- 
" rement de l'acte. — C'est donc un point 
" laissé à la sagesse du juge, comme tout ce 
" qui concerne Tinterprétation des clause 
*•' d'un contrat et l'intention qui les a dictées, 
" en sorte que sa decision slu* ce point pouriait 
*' bien être reformée en appel comme un mal 
^^ jugé, mais elle ne serait que difficilement 
•* l'objet d'une censure de la part de la cour 
** de cassation." 

It does not appear to me that in the present 
case a novation in law has taken ])lace. — 1 do 
not think that the facts warrant the conclusi(>n 
that all recourse by the Creditor was aban- 
doned as against the present Defendant, and 
that the late Pierre Philippe was adopted as 
the sole and only debtor. ^It will be remarked 
that both parties were originally bound 
in solido their liability were joint and 
several. The authorities on the point that both 
parties to a deed are solidarily liable to the 
notary who draws it np, are overwhelming. 
Sirey Code Annoté ad. Art. 1202 No. 22. 
The receipt accordingly of part of the sum 
due from one of the two cannot liberate the 
other party indeed unless, there was a clear 
giving up and abandonmbnd of all claims 
n<minst him, it is a favorable circumstance for 
him that part of the money has been received 
f um the other debtor, ior the liability for 



payment of the whole which was incum- 
bent upon the defendant is thus necessarily 
so far diminished. 

The lapse of time before this suit was, ins- 
tituted is a feature in the case, to which the 
Respondant naturally enough directed tho 
attention of the Court, and had tliis been a 
question of Cautionry the argument of the 
defendant, that owing to the delay in insisting 
for payment, the secuiity had lost effectual 
recourse against the principal, would have 
been worthy of more attention, C. C. 2037, 
but as the case stands it cannot liberate the 
Defendant. At the same time the lung delay 
not having been entirely explained by the 
Plaintiff, I shall only allow him half of his 
taxed costs. 

Judgment for Plaintiff with costs to extent 
of one hall as they shall be taxed by the 
Master. 
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Provision granted by children to their Jaiher , 
Alienation thereof by the Jather in favour 
of his creditors. 



Provision faite par (^cs enfants à leur père 
Celui-ci peut' il en disposer en f:xvcur de 
ses créanciers f 



Before : 

Ilis Honor the Chii:f Jvdge, 

and 
The lion. Mr. Justice Goxikie, 



J. MERCIER,-Pluintiff 



ter sus. 



R. C. BUTTIÉ,— Defcnda^nt. 



E. Pp:llereau, — Of Counsel for Plaintiff. 
J. Mekcier, — Attorney for the same. 

P. L. Ciiastellier, — Of Counsel for Defen- 
A. J. CoLiy, — Attorney for the same, [dant 
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26/7i July 1872. 

TVe have found some diffirnlty in arriving 
at a decision in this case. There are points 
in it which appear to us to he attended with 
conisiderable nicety, we allude particularly to 
the questions, lo. Whether the provision 
granted by his children in favor of Mr. Buttle, 
wa9 of such a nature as not to be alienable 
or disposible by him in favor of Messrs Fon- 
taine and Smith or of his creditors, and 2ndly, 
assuming that he had power in lalt to alienate, 
this provision, whether what he actually did 
in joining in the deed to Messrs. Fontaine 
and Smith and in his cessions certain credi- 
tors, amount to a legal transference of his 
rights to apy of those parties. 

We now order those points to be argued 
before the Full Bench at the beginning of 
next term. In the meantime the attaching 
party, Mr. Mercier will give formal notice of 
the suit to Messrs. Fontaine and Smith, and 
the person to whom Mr. But tie granted 
cessions or conveyances of his rights in said 
provision, that they may appear, and be heard 
for their interest if so advised. All questions 
of costs reserved. 

The Case of Laurent versus Buttié will 
abide the decision of the present case. 



MAURITIUS BAIL COURT. 



Appeal from a Judgment of District 
Magistrate, — Jurisdiction of District 
Courts, — Claim with interests exceed- 
ing £50 — abandonment of interests,— 
Amendment, 



Looking to the large powers of amendment 
allowed to the District Magistrate, to the 
fact that the real question at issue was the 

, principal sum of£ 40, to which that of 
the interest was subsidiary, that there was 
fiothirig on the face of the plaint to show 
that the sum exceeded the limit of *the 
Magistrate's Jurisdiction^ and that imme- 
diately upon the attention oj the Plaintiff 
heing drawn to the result of such a calcu- 
lation and before the hearing he abandoned 
the interests entirely, 1 do not think the 
Magistrate has exceeded his powers in al- 
lowing the abandonment and proceeding to 
adjudicate upon the substantive question at 
issue. 



Appel d'un Jugemrnt de Magistrat de 
District, — Jurisdiction des Courts de 
District,^ — Réclamation avec Intérêts 
excédent £50— abandon des Intérêts, — 
Amendement. 



Considérant les grands pouvoirs d'amendement 
qui sont accordés aux Magistrats de 

' District, considérant aussi ce fait que le 
débat reposait sur une somme principale de 
£ 40, et que la qnesiion d'intérêts n'était 
que secondaire ; qu'il ne ressortait pas de la 
plainte que la somme réclamée était hors de 
la jurisdiction du Magistrat, et considé' 
rant qu'aussitôt que l'attention du Plai- 
gnant ait été attirée sur le résultat de ce 
calcul il a abandonné les intéréls avant 
que la cause ait été entendue, je ne crois 
pas que le Magistrat ait excédé s^s poucoii s 
en accordant l'abandon des intérêts et en 
donnant jugement sur la réclamation de 
£40. 



Before : 
His Honor Mr. Justice Gorrie. 



TOURNOIS,— Appellant. 

versus. 
DÉSIRÉ,— Defendant, 



* 
EuG. Desmarais,— Of Counsel for Appellant « 

CoMARMOND,—* Attorney for the same. 

L. V. Del AF A YE, — Of Counsel forRespondant 
P. F. Lastelle,— Attorney for the same. 



26/Â July 1872. 

This ÎS an appeal from a judgement of the 
District Magistrate of Port Louis, on the 
ground that he had no jurisdiction to try the 
cause. 

The plaint is for the recovery of a debt of 
two hundred dollars constituted by a writ* 
ing dated 20th February 1861, together 
with interest thereon at 9 per cent from êOtli 
February 1867. 

After the case was called in Court, and 
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certain amendments of the plaint had been 
allowed by the Magistrate on th^e motion of 
the plaintiff, the Counsel for the Defendant 
objected to the jurisdiction of the Court on 
the ground that the claim with interest ex- 
ceeded the sum of £ 50 which is the limit of 
the Magistrates Jurisdiction. 



The Counsel for the plaintiff thereupon 
abandoned the interest, and moved for judg- 
ment for the sum of $ £00.00 only. This was 
allowed by the Magistrate and Judgment was 
ultimately given for the Plaintiff. . 



We have not adopted in this Colony the 
later amendments and rules of the County 
Court practice at home which require all 
abandonments of claims in excess of the 
Jurisdiction to be made in the particulars to 
be furnished by the Plaintiff and served with 
the Su'mmons. The Article in our Ordinance 
84 of 1852 which treats of an abandonment 
of excess viz : Art. 27 is the same as § 63 of 
the 9 and 10 Vict. C. 95 so that so far as 
regards the analogy of English practice it 
would be necessary to confine ourselves to 
the earlier cases. 



We have however a provision (Article 8) 
which was not contained in the statute just 
cited which allows parties, by consent to give 
jurisdiction to the Magistrate in claims above 
£ 50, and in ordinary questions involving the 
plea of want of jurisdiction the principle of 
the English cases which deal solely with the 
provisions of 9 and 10 Vic. C. 95 might fall 
to be notified by a consideration of this ar- 
ticle. 



The general principle appears to be that 
the Magistrate ought not to entertain a cause 
in which the plaint upon its face prays for 
Judgment in a greater sum than the law has 
fixed for the jurisdiction of the Magistrate. 

In this case tha plaint was for a principal 
sum of an amount less than the £ 50 which 
forms the limit of the Magistrate's* jurisdic- 
tion, and for interest for five years, the sum 
not being calculated, but merely stated as 
something dependent on the Judgment to be 
formed on the substantive part of the plaint 
for the principal sum. 



The five years arrears of interest at 9 per 
cent being added to the original claim of 
£ 40 brings up the sum in whole to £ 54, 
and the contention of the Appellant is that 



such being the result of the calculation the 
action was ah initio null and tliat the Magis- 
trate had no authority to entertain the cause 
eyen to the extent of allowii/g the plaintiff 
to abandon any excess of interest above the 
sum of £ 60. 



I think that the English cases upon the 
statute of 9 and 10 Vic. C. 95 did not go this 
length but certainly allowed an abandonment 
of excess before Judgment when upon the 
result of an accounting the sum due was 
brought out as exceeding the £ 20 which was 
then the County Court limit. 



Here the plaintiff, before hearing, not only 
abandoned the sum of £ 4 which was the 
excess above ' the limit of 4he Magistrates 
jurisdiction, but he abandoned the interest 
altogether and this abandonment makes it 
impossible for him to claim it hereafter. 



The Appellant accordingly comes to us in 
this position that he objects to a procedure by 
which his creditor has waived all claim for 
interest for five years. He does not offer to 
deposit the sum due to abide the issue of an 
action in the Supreme Court, but takes his 
stand upon the technical objection he has 
raised. 



On the question of jurisdiction I certainly 
think the Magistrate and the Magistrate's 
Clerks who issue the Summons ought to be 
very careful to keep within the limits of the 
powers conferred by the Ordinance, but in 
the case before us looking to tlie large powers 
of amendment allowed to the District Ma- 
gistrate to the fact that the real question at 
issue was the principal sum of £ 40 to which 
that of the interest was subscdiary that there 
was nothing on the face of the plaint to show 
that the sum exceeded the limit of the Ma- 
gistrate's jurisdiction, and that immediately 
upon the attention of the plaintiff being 
drawn to the result of such a calculation, and 
before the hearing, he abandoned the interest 
entirely, I do not think the Magistrate has 
exceeded his powers in allowing this aban- 
donment and proceeding to adjudicate upoa 
the substantive question at issue viz : the 
right of the plaintiff to recover the principal 
sum of £ 40 sued for. 4 therefore dismiss 
the appeal with costs. 
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Illegal détention of land. D&uaobs. 



Deeds of sala. Too parties have bought the 
jriwa pieae of ground from two diff'erent 
T'ttdoia, Oaldemar and Ducray. Vtndor» 
td A« mad» aware of the prtsent Judgment. 



Détention illégale de terbb. Douuaqbb. 



Aetn de vente. Deur personne» ont acheté le 
même terrain de deux tendeurs diffirmis, 
iial-iemar et Ducray. Il faut dohner aux 
tendeurs connaùsance du présent juytment. 



MARION,— Plaintiff. 

versus 
TTACK,— DefeodiiDt. 

Before : 

Hit Honor Sir C. Farqi7Har Shand Kht-, 

Chief Jud^f, and 

His Honor M. Jumice N. O. Besthl, 

Viiu tuidiie Judge. 



T. L. Jenkins,— Of Connael for PUimiff, 
F. 81MOMET, — Plaintiff's Aitorney. 

L.' RouiLLARD — Of Counsel for Defendant, 
J. i'lON&ouY, — Di^feiidant's Attorney. 



Uih July 187ie. 

In this cnee the plaintiff alleging thnt he 
wtiB the lawful owner of ■ piece of ground of 
one SL're in extent with buildi»gB and appurie 
nancei th^reon, situate st " Napanon " in the 
Di'stiici of Savanne, ibught judgment agninst 
the defendnnt ab illfgn) j df iHiniiig the saij 
land and a«ked thdt it should be awarded to 
him in pruptrty with ih>^ «.Km of £500 efrling 
aj< dBinageB for the allegtid desiruclion of cer- 
taia buildingi on tbe land, with cobIi of suit. 



Thedtfefice was that the land in queatioD 
WHS the properly ol the defendant, not of ÙM 
Plaintiff. 

The facts and titles on whiih the Plaintiff 
auppoitcd his case were the following ; He 
alleged that he bought the pÀce of ground in 
question, boundt^d aa setfonh in hia declaration 
from one Clement Galdemai', by an act under 
private tignniureR, duly rrgiBtered and tranS' 
cribpd Hated S4ih OcTfab»r 1870, for the piuie 
of $ 500 paid Cat-h : thnt thfl said GaldpnMt 
bought the lai^d fiom one Alfred Guilave D<i> 
Cray ly deed urder private lignaturi^ dstcd 
the ISih July 1870, dulr regiaterf-d and irans- 
crihcd ; that a condition of redemption (r> xai* 
r^) existing in-said deed had been formally 
renuunc'd by tfan said Dm^rxy; thnt the Billd 
Vendor Ducray was the owner of the land, 
hnving bought it fiom hit father Mt<ne J»an 
Ducrwy, by an act under private Fignaiures, 
dated Ibt iMareh 1866, duly fegi-tered and 
deporiied among the Minutes of Notary Mac- 
quet, on Slst Mari-h of Baroe year. 

It. appeared that ihe said acre of ground 
was part of SO arres bought by DutirHy 
Senioi from one Dubois and his wifit, on 18tb^ 
January ISS^l. 'Ihe acre bought by Ducrajr 
Junior from \\\* fiith>-r, had b>ien surveyed by 
PHi^tourel on U'.h jHontry 1662, in pieseune 
uf Loth vendor and purchaser. 

The plaint'ffffarlher averred that the defe». 
dant, having piiichnsed «ome land in the 
neigbbouihuod, hi I t ken advantage 'of th<tt 
occasion, unlawfully and wrongfully to leize 
the properly of thti plaintiff, tho' well kunw« 
ingihntit did not belong to him, the defen- 
ilant had demoHfhed ihe buildingi ihËreon 
causing him the setiout luss ubo?e rtfened to. 

The di fendant on the other hand showed in 
evidence, that he had purchased' on the S4lil 
June 1869.irom the said Mnrie Jean Ducray 
and Miss Mary Tdmby, &8 conjoint liferenlars, 
and Miss Virginie Ducray, Edouard Fouqua 
and hi* wife duly auiboriiKd, Léonce Ducraj, 
and the aaid Alfred Ducray, iha.two last par-* 
ties SB co-owiiert of tbe bare pioptrly with the 
said Miss Tamby and MrsFouque, the whole 
of the ground of 20 acres btiginally bought Dy 
Ducray the fithT, in the year 1821, from 
Dubois and his wi&. 

The description of the subjacU ÎD tbe deed 
of sale Was at fullows : 

" Ld propriété, liossesiion et jouissanced'tina 
" portion de terrain, habitation de la'conte- 
" nance de vingt arpens environ, située en 
" .cotte lib au quartier de la Savanne, sans 
" garantie de cette contenance, la difféience ea 
'_* plus uii eu moiuf, fat-elle de |ilu( d'aa' 
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" vingtiéiDe/derant tourner «u profit où au 
\i préjudice de l'acqiiereur, bum aucune recli(* 
'* nation oo indemnité de part ni d'autre." 

• 

'' La dite portion de terraiii eit bornée à 
'* l'Est par le erand 'Chemin de Souillac^ au 
*' Sud par le Sieur Joseph Hérisson, ou autres 
" personnes à ses droits^ au Nord par Monsieur 
" Jja^urtaudière ou autres à ses droits et à 
'' rOuest par lea sinuosités de îfL I^ivière 4^ 
•• Anguilles/'* 

'' Sont compris dans la présente vente les 
" maisons bâtin^ents et dépendances eijs^nt 
^* sur la dite portion de terrain ainsi que les. 
^'Adoib, les plantations de csnnes et autres 
^ plantations qui s'y trouve.pt itans aucune 
' exception ni réserve." 



ti 



'' Tisl et en Tél^t que If9 toiit se poQjs,uHi, 
'' étend et comporte et dont il n'esf pas fkii, 
*' d'autre désignation^ l'acqtiér.eur déclarant 
^ bien connattre les lieu« et en être satisCaU/' 

^ La livraison du bois et des plantations, 
^ aura ||piu imm.édiatenaent et la livrais.op de la 
'' maison, des bâtiments et du jardin potager 
'* aura lien le Uwi% Août prochain." 

** Pour Monsieur Tyack jouir, f^iire et dis** 
'^ posejr du tou) coimne de chose lui apparie- 
" nant, en toute propriété, au moyvn des 
" présentes." 

This deed narrated a sale for the price of 
$ SOO, dated S7th March 1967, made by the 
said Marie Jean Gustave Ducra y to the said 
Alfred DuCray, Virginie Ducray, Mrs. Fouque 
and Léonce DMcray of the ba.re property of 
the said subjects reser? ing the lifii rent of him- 
self and that' of Misp Mary Ta.mby who lived 
with him. In this deed nothing was said of 
the sale of the one acre to Alfred Duoray in 
1864, and the description of tha subjMts was 
admitted to be that pf the 20 acres bought, as 
vw have seen from Dubois and wife in 1824. 

N. P. In this position of matters the defen- 
dant contended that even, assuming the truth of 
the whole of the plaintiflb statement, the latt<>r 
could i^ot. succeed in his action as he, the de»* 
i^ndant, had a prior onerous con.veyance flow* 
ing from the common vendor to both sides viz: 
Alfred Dacray — The defendant bought as we 
have seen in 1869^ while the stale to the Plain- 
tiflTs imme.dijite vendor, Galdemar, was .not 
till the year following viz: in 1870. To this 
the plaintiff answered that the acre in qneation 
could not be held to be included in the sale to 
the defendant and others, in 1869, that he 
would shew by parole evidence that the facts 
were inconsistent with the supposition that it 
was so included ; that Alfred Diicray in that 
peed merely intended ta convey his undivided 



share of wl^^t remained of the 20 acres, after 
deduction of the one acre tp whu-h he held a 
separate a^id distinct tjde. as we have aj^eady 
sjBen frona hjs Lther ii^ ijp64f 



What.evef the d^sipn of the Court 
ultimately be aa between the present parties 
in all probability, the res^jt will bear hard on 
one or othfr of them. Both hbve apparently 
purchased the plot of ground in question, and 
paid for it. But they did not both buy directly 
and immedi^tel)[ Arom Alfred Duersy — The 
defendant did so, but the plaiuiiff as we have 
seen bought from Cléflcijeqt Oaldeiiinr, who in 
his turn hud bought fiom Alfied Ducray. 

We think it will be proper before giving judg« 
ment, that those two parties viiz : Clément 
Galdemar and Alfred Duoray be made aware 
of the present suit, that if so advised, they may 
V^i»1fJ9 suph appearance ibr their intjprests, aa 
they may d^eem prpper^ Yfe thertfore und(>v 
reservation of all righU of parties, on^er the 
plaintiff to give formal notice < f ih^se proceed* 
ings to the above named persons. 



SUPEEME COUilT. 



I Seizure of the rmt of a land by Cazalens* 
Erasure of the same at the mortgage office^ 
the title in vertue of which it hid been taken 
being null. New êeizure of the same rent by 
the Heirs Boët. Application for the trans- 
cription of the same at the mortgage office, 
opposition against the transcription. 

Cazalens, it appears, had obtained ogainnt 
Buttié the father, ajudgmtnt for a certain 
debt, subsequently shewn by certain intfrested 
parties or creditors of Buttié to have been 
a petitions one, and the judgment given in his 
favor ^ is therefore null and void» The sei- 
zure made in vertue of such judgment tons 
rotten at its very root and mu^i also be set 
aside. The new seizure of the Heirs Bqét 
to be transcribed. The opposition of Caza'* 
lens M set aside. 



Saisie de loyers d*un terrain par Cazalens. 
Radiation de cette saisie au bureau des 
Hypothèques, le titre en vertu duquel elle 
avait été faite, devenant ntf/. Nouvelle saisie 
des mimes loyers par les Héritiers Boët. 
Application pour la transcription de cette 
nouvelle saisie. Opposition contre la tranS" 
crijption. 

Il paraît que Cazalens avait obtenu contre 
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Bultié pire, un Jugement pour une dette, gui 
fut prouvée, par les parties intéressées ou 
par les créanciers de Buttié, ne pas exista, et 
le jugement, donné en sa faveur, est par con- 
sequent nul. La saisie faite en vertu de ce 
jugement est mauvaise et doit tomber, La 
nouvelle saisie faite par les Héritiers Boit 
doit être transcrite ; t opposition de Cazalens 
d la transoripticn doit être fefetée. 



HEIRS BOET,— Plaintiffs. 



versus 



CAZALENS & ORS.— Defendants. 



Btfore: 

His Honor Mr. Justice Nichouls GustjLyb 

Hestbl, First^Puisne Judge, and 
His Honor John Gobrie, Second Puisne Judge 



L. KoufLLARD, — Of Counsel for Plantiff. 
L. WoHRNiTz, — Plaintiffs Attorney. 

E PeLltrbau, — Of Counsel for Defendant^ 
E. Laurent,— Defendant's Attorney. 



&6th July 1872. 

An application was made at Chambers for a 
Siimmoiis Rgttinst the defendants to ^hew cause 
why the seizure made at the rrquest of Caza- 
lens and other defendants should not be erased 
from the Registers of the Conservator of Mort" 
gages of this island. 

On the return of the Summons on the 25ih 
MHrch ultimo default was recorded against 
Fonrose Cazalens and in presence of the objec- 
tions of Chastellier for Buttié, the application 
was referred to the Court where it wac argued 
on the 2ud May last. 

On the calling of the Ca^e for trial, Chas* 
tellier informed the Court that lie intended to 
tike no part in the argument about *to take 
place between Rouillard for the h^irs B( ëte and 
Pellereau for several creditors of Buttié. Rouil 
lard for the heirs Boëte then opened as follows. 

One Penrose Cazalens a creditor of Buttië 
obtained judgment against the latter and in 
\irtue of such judgment caused certain piece of 
Innd belonging to Buttié and rented by Donald 
Kiichecousie to be seized — This jtidgment w^s 
aub«equenily set aside by this Court for the 
reasons therein set forth. 



On the other hand the heirs Boe'e in virtue 
of a judgment against Buttié caused the tame 
piece of land and the rent thereof to be seized. 
On application to the Conservator of Mortgage! 
for transcription of this second seizure, that 
public officer refused the transcription prayed 
for on the ground that an opposition to the 
erasure of the previous seizure of Fonrose 
Cazalens had been lodged in his hands at the 
request of certain judgment creditors of the 
Community of goods and property which had 
eiisted between Buttié the father and his de« 
ceased wife. 

• 

The erasure prayed for added Rouillard wai 
a matter of course. The title in support of 
Cazalens seizure having beon annulled by the 
Court, it necessarily followed that the proceed* 
ings had upon that title of which the seizure 
was a part, are null and void. If so that seizure 
cannot be an obstacle in ihe way of the trana« 
cription of the heirs Boete*s seizure and subro% 
gation into the proceedings of levy radically, 
null could not either be demanded nor allowed 
(Journal du Palais 1808'^ 1809 page 584-586.) 

The only safe legal mode to proceed under 
such circumstances for the heirs Boête waa 
the one adopted by them (m) to proceed to a 
new seizure and apply as they have done for 
the erazure of Cazalens* vitiated seizure ao ae 
to allow of the transcription of a new valid 
seizure. 

The validity of the second seizure by Plain* 
tiffs was however questioned by Pellereau oa 
the allegations of inherent vice in the title of 
the heiis Boëte. 

The judgment upon which the seizure was 
made, it was said, is a common judgment by 
default which had lapsed for want of execution 
within six months^ whereas the seizure the 
erasure of which is prayed for had originally 
been made upon a valid title and must be 
sustained. Subrogation might therefore hare 
been lawfully and rightly asked for and 
ordered. 

JUDGMENT. 

In the case of Leguen and otherA againat 
Buttié the father in which judgment has just 
been delivered, the Court has bad the oppoT« 
tunity of determining the true character of 
the judgment obtained by Boëte against 
Buttié. We have bblden for the reasons set 
forth in our judgment that that judgment 
was not a common judgment "by default, but 
a judgment by df^fauh faute de conclure and 
as such not susceptible of lapsing for non 
execution, within six months, but amounted 
in law and practice to a contradictory judg- 
ment and as such executory for thirty yeara^ 
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Hence the inferpnrp that the proceedingt of 
levy of the Heirs Boe te resting upon a falid 
title must a priori he holden to be valid, and 
we would have at once ordered its tiansciip- 
tion by the conservator of mortgages, had we 
not previously to decide on the worth of the 
opposition lying in the conservator's way^ and 
10 our own.— 

Cnzaleni, it appeaTS, had obtained ngnSnst 
Buttië the father judgment for a certain debt, 
subsequently shewn by c^rt^in interested par- 
ties or creditors of Buttié to have been a ficti- 
tious one, afid judi^ment given in his favor was 
therefore declared null and void by the CoUVt. 

But before the decree of the null'tj of the 
judgment obtained by Cnzalens, the latter in 
execution of his judgment, the validity of 
which has not yet been challenged, had caused 
a seizure to be made v>f the same plot of 
ground subsequently seized by the heirs Boëte 
either before or after the nullity of Cazalen's 
original judgment had been decreed by the 
Court. 

The only title apjainst Buttié upon which 
the seizure of Cnzalen» had been made having 
been set aside, though at a subsequent, period 
it is self evident th'tt the seizure at C^zalens* 
request was groundless and altogether un- 
warranted and unwarrantable having been 
made in law and in fact without righ^ or title 
on Chzalens' part. 

The seizure was rotten at its very root. This 
being the case a subr(>gation into CHzalens 
proceedings was a leg^l impossibility DhIIcz 
Rep. Vol : y^'nte Publique d'Immeubles page 
767, No. 1078- 1079, (Jhauveau sur Carré, 
Vol : 5 Sme Partie Quest. 2416— A new 
seizure was therefore required in order that the 
ejectment of Buttié might be safely effected. 

A new seizure was accordingly made by the 
heirs Boëte, and for the reasons above given 
we are of opinion that it ought to be trana* 
cribed on the R^^gisters .of the Conservator of 
mortgages. 

We shall and do therefore set aside Vhe 
opposition lying in the Conservators hands to 
the erasure of Cnzalens' seizure, and order 
that it be forthwith crazed froin the Conserva- 
tor's Registers, and that the seizure at the 
request of the Plaintiffs the heirs Bcëte be trans- 
cribed and that the proceedings in rjrctment 
be proceeded without any further loss of time. 

Costs against the Defendants. 



SUPREME COURT. 



Foreign debt. —Prescription, — Domicile. 



In suite for^ recotfry of foreign debts, the 
prescription of the place whtre the debt is 
sued for ^ lex fori, is applied, Circumstan* 
ces in which a party was held to have lost 
his domicile of origine f India) and acquired 
a domicile by residence in Mauritius. 



Dette contractée à l'£tranoee — Pres^ 
CBiPTioN,— Domicile. 



Dans le^ actions intentées pour le recouvrement 
de dettes contraetéës à V étranger, on appli- 
que le prescription du lieu où l'action est 
portée. LEX FORI. Circonstances dans les* 
quelles une personne a perdu son domicile 
d*oriyinf^fl Inde J pour en acquérir un autre 
en venant habiter Maurice. 



GOOLAM HOSSEN MAHOMED,— 

Plaintiff. 



versus 



MAHOMED ASSENJEE,— Defendant. 



Bifore: 

His Honor Sir Ch. Farquhar Shand Knt.' 

Chief Judge, and 

His Honor Mr. Justice N. O. Bestel. 

First Puisne Judge. 



W. Newton,— Of Counsel for Plaintiff. 
M. Sauzibr, — Plaintiffs Attorney. 

E. Pellereau,— *0f Counsel for Defendant. 
E. Savzieb, — Defendant's Attorney. 



26M July 1872. 

On the 5th of August 1868 while both 
parties were resident st Bombay ihe deferidant 
granted the following obligation to the Plaintiff. 
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*' Bombay, 5th August 1.868/' 



" I Mahomed Usimj* promise to pny to 
" Goolam Hoesen Mahomed or order, on 
*' demand either at Bombny or at nny other 
*' place where I may be domiciled, th • turn of 
'' Rupees ei|;ht thousand and five hundred 
*\ only for value received." 

"(Signed) Moh)MBO TJfiUNJB.'* 

B. 8,500. 

The next day the defendant left India for 
Mauritius and being now sued for payment he 
pleads prescription and specially the three 

Îeais limitation which he alleges prevails in 
ndia in cases of this description. He has beea 
Mamined on oath wiih the view of ascertaining 
where his legal • domicile is. H9 has deponed 
that he has paid the money, but admits that 
be has no evidence to show for ihis^and it has 
been agreed on both sides that his examination 
shall be held conclusive as to whether he still 
retains his domicile of origin in India, or has 
acquired, and at present possesses, a fresh domi 
cile in Mauritius. The arguments of parties 
have been mainly directed to the question of 
what law of prencription shall be held to apply 
to the case^ whether the law of India where the 
obligation was contracted and where the defen« 
dant contends that he is still domiciled 01 the 
law of Mauritius where the obligation is 
•ought to be enforced, aoJ where the PLiotiff 
maintains the defendant httS acquiied a do- 
micile. 

The question of what prescription is to apply 
when a contract or obligation is sought to be 
enforced out, of the country where it was 
made, is a very important, and interesting one. 
It has been much discussed bj writers of 
highest eminence and of different countries, 
and been frequently the subject of deci»ioni 
by the Courts of law in Europe, and America. 
It is impossible to affiun that the question 
can now be held a0 finally settled. All the 
civilized world over, but the whole weight of 
authority British and American is so comple 
tely in favor of the rule that the lex fori 
should prevail, that we consider ourselves 
quite precluded from examining the question 
at length. It was urged by the defendant, tfiat 
we are here to be guided rather by the opi< 
n'ons of French ^writers, and by the decisions 
of the Courts of that Country, than by the 
English Authorities; but we find ourselves in 
a question like this, not, be it observed, of 
]Municip3l, of French or Colonial, but of in- 
ternational law, bound by what has been 
decided by the judges of the Privy Council to 
whom we are subordinate. That Supreme 
Tribunal has declared, ^^'tbat it has become 
*' almost ao axiom in jurisprudence^ that a 



'* law of prescription or law of limitation 
'< which is meant by that denomination, 
'' is a law relating to procedure, hnving 
" reference only tq the lex fori. ** Her 
highness Rucknuxboye v. SuUoobhoy MoU 
tichund, December 1851 and November 1862L 
Moore's P. C. Cases VIU. S5. Whether thii 
doctrine may not be held to be too broadly^ and 
strongly stated when the French and Qerman 
authorities are looked at, n.ay well be doubted, 
see Foelix Droit Liternational, Liv : 2 : 1. S. 1, 
but we are bound to follow the ruling of our 
own Highest Court of appeal which we believe 
is entirely in accordance with the now accepted 
doctrine of England and America,— we are 
therefore of opinion that the Prescription of 
our ow.i Uw i.e. of the Civil Code» must.pnifia* 
facie prevail in this case. We B^y prima-facie 
for if ihe defendant should be in a position to 
shew (hat the law of the place where the con^ 
tract WdS entered into (Bombay) absolutely 
annuU the cobtract and not merely cuts off the 
remedy and that by the lapse of a shorter pe^ 
riod th%n the term of. prescription adopted by 
the Civil Code, an argument might be open 
to him as wsr noticed in the course of the dÎ8« 
cuèsion at the bar on the grounds alluded to 
by Story in § 852 of his work on the conflict 
of laws— On such a question, and in entire 
ignorance of the Indian law of prescription, we 
I of course at piesenc give no opinion. ^ 



Should the case be farther argued before us» 
it may be, that the point of the defendant's 
domicile may have a bearing on the decision of 
ih'T'case. We shall therefore give qnr opinion 
upon that matter. 

N. P. The domicile of origin of the defeQ«> 
dant, was in IfYdia,and that domicile, according 
to the recognisd principles of laws, he would 
retain till he acquired auother. On the evi* 
dance submitted to us, we think that he has 
lost Kis domicile of birth and acquired a domw 
cile in Mauritius. It appears that he is a man 
of 40 or 45 years of age, that he has been 10 
or 15 years in thii Colony, where he estabii'« 
slied'himsef in trade audhadhis ''principal 
*' seat o^ business— ^on principal établisse* 
'' inent." He married io Mauritius 8 yeara 
ago, in the regular way before the Officer of 
the Etat Civil and Uvea . with his wife and 
childreui and has his property, whatever il 
may be, is iu this Colony. 

It if true that he left a fi>rmer wife in India 
for he teliâ us r *' We have wives wheiever we 
go '* but he contributes nothing to her support ; 
she is maintiiined by his son a grown up lad 
who is with his father in Mauritius, he far* 
ther tells us th?it he has paid repeated visits in 
the way of trade to India and he says that lui 
considers his home to be there and that hp 
intendu retiring to ludia» when he hatdôÉe 
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trading, to settle there. We think on thia 
evidence given it must be observed Post 
litem motam and when the dcfendnnt finds it 
ex|[>edient to say what he can agiinst a domicile 
i.i this Country, that the d(^ fendantes domicile 
must be held to be in Mauritius according to 
the general legal principles applicable to ques» 
tiona of this nature and the rules of the Code 
Civil Alt : 102 and srq : With these points 
now decided by the Court, the parties will 
consider as to the farther course of th» Cast — 
All questions of Costs meanwhile reserved. 



8TTPREME COITET. 



Crime commis en pays étranger prrr un sujH 
Britannique. Enquête préliminaire faite 
par un Consul Britanni</ue dans un pays 
étranger. Ses pouvoirs d'envoyer devant tes 
assises. Jugement à Maurice, Les DocU" 
ments de l'enquête peuvent être produits en 
étiden'ir^ mais il faut qu'ils soient tous 
produits, ' 

Crime in foreign countries by a British suh* 

jeet. Preliminary enquiry by a British 

Consul in a foreign country. Sis powers 

of commitment. Trial in Mauritius, Dock* 

ments of the Enquiry to be eciienoe b$§$ in 

' their entirety. 






Z/h Consul Britannique hors des possessions. 
de Sa Mojesté a les mêmes pouvoirs qu un 
Juge d'Instruction, Ij ordre en Coiseil de 
1869, § 23 donne jurisdiction d la Cour 
Suprême de Maurice de juger les affairée 
dani'lesquetlfS le Consul Britanniq?4e a fait 
une etfquête préliminaire» Mais les papiers 

- produits en évidence comme étant Vénqtiite^ 
préliminaire f lite devant un Oonsul doivent 
être produits tous et non pas retranchés em 
partie au gré de la-^uronne ou du prison', 
nier. Tonte la question êst résolue par /• § â 
des actes 6 Sf 1 de Victoria^ Chap. 94. 

A British Consul ûlstofÈû^ Majesty's domi^ 
nions ha» tlie same powers oê a Committing 
Magistrate, Order in Council of 1869, § 23 
^ves jurisdiction to the Supreme Court of 
Mauritius to try cases m which • British 
Consul has made a prelimiitury inquiry. 
But the papers purporting lo he H^e preli - 
minarg proceedings before a Consul must 
be put in evidence in all their entirety and 
not cut to pieces at the request of either 
parties. The whole of the question is skittled 

. ^^^t^thoâelê 6^7 Victoria Chap. 91. 
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THE QUEEN 



versus 



MURATORIO. 



Before: 

His Honor Sir Ch Farquhar Shand Knt., 

Ciiief J us I ice. 



Lionel Cot, — Acting Substitute Propureorft 
Advocate Geueritl for ih:î Crown. 



W. Nkwton 

Ë. ANDftâ 



' > Of Counsels for the prisoner. 



SSth August 1812, 

In this case the charge agnnst the prisoneri 
is thnt on th«*22rul of April ia^t, at Tamatave, 
in the Island of Maaagascar, ih^y did crimi- 
nally, wittully and with intent to defraud, 
during the ni((ht and by means of breaking* 
abstract, steal, take and carry awny the sutu tf 
$ 1000, against the peace» etc. 

..The second prisoner, on the motion of the 
Crown, has been acquitted, that he may be 
called as a witness against the oihtr prisoner. 

, The Crown hai now moted that certain 
documents, purporting to b^ proceedings in 
the case taken before the Bri(i^h Consul in 
Madagascar; ^hould be put in evidence, these 
proceedings appear to be under the hand and 
seal of the Consul. The Crown mo^s to be 
allowed to withdraw a portion of the contents 
of those papers, viz : ihe statements purport* 
ing to have been made b fore the Consul by a 
witness named Marie, but insists on its right to 
p«t in evidence, the rest of the papers, alleging 
^at there Ik a confession (herein con(aiuedj 
iEpa4e by the firisoner MuratoriOw 

9oT the defence it has b^en strenuously 
contended, that such production i.s inadmissibl8| 
on the ground that the firiti>h Consul in a 
foreign country has not under the order in 
Council of 4ih February 1869; the position and 
powers of a Committing Magistrate, but that 
by § 23 of that order by which procfedings of 
the nature of the present are regulated, the 
Magistrate of the District Court of Port Louil, 
is in law the Commixing Magistrate, that th« 
documents in question have accordiog'y none 
of the numerous satictions required by |aw to 
warrant their admission as evidence, and ther« 
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is no possibility of calling the Consul as a 
witness, if npcessary, which is allowed in all 
cases if ihe prisoner is in a situation to chal- 
lenge \\\*». rpgalarity or correctness of what is 
said to have been done^ before the Committing 
Magistrate. 

Under the section of the order^ this Su- 
preme CodU, must proceed to bear and 
determine the case, in the same manner as if 
the crime hid been committed with in th« 
Colony of Mduritias. 

Co'in«el referied to 11 and 12 Victoria C 
19. HaleM Pleas of the Crown p. 284. Phillipps 
on evidence 1 p. 119. Hex Vs. Foster, Carr : 
and Pny le (1835) p. 114. It was further 
submitted that iht» statute of 18 and 19 Vic. 
C. 42 rnnnothelp the Crown as it only autho- 
rizes British diplomatic and consular agents, 
to administer oaths and perform notarial acts. 

H 're it was added, we have not even the 
original documents, but only an alleged topy 
of them, to admit such a wiiting in evidence 
would be contrary to all legal principle and 
practice. 

The Crown contra, relying on the terms 
ct § 2S of the order in Council and the act 
therein referred to 6 and 7 Victoria C. 94. 

THE COURT. 

The qiestion, now raised, is one of novelty and 
of «ome difficulty, I have had an opportunity of 
foiiferring with my brethren on the Bench, 
bthI tliH conclusion we have arrived at, is the 
following : 

By the order in Council of 1869, this Su- 
preme Court of Mauritius has jurisdiction 
expressly conf-rred upon it to try and determine 
all cases of the nature of the one now btfore us. 

Whenever a jurisdiction is conferred, it is a 
fundamental principle of nil juriiiprudencey th t 
omnia conceduntur sifieqmbus expUtari nequi{^ 
But in the class of cases now bi^ore uf>, the 
machinery fi*r enabling us to exercise th^ju* 
risdiction is 1 id down in § *-ZZ of th^ order and 
X\\^ proceedings which purport to shew, tkat 
the Briti^h Consul in Madagascar took cogni- 
xVnce of the offence to use tha words of the 
article now objected to, as evidence, on the 
groiMuU a^ ove stated. But in what way, can 
this Court know what the proceedure for lay« 
ing the case b< fore it hos been, except by look^ 
ing at the papers f irwarded by the Consul at 
Madagascar to whom the law has expressly 
entrusted the conduct of the preliminary stages 
of Auch enquiries — It is argued that the proof 
of the authenticity and genuineness ot those 
papers, is defective, but by § 2 of the acts 6 



■ 

and 7 Vict : C. 94, it is declared, that every act, 
matter and thing, which may at any time be 
done, in pursuance of any such power, or ju* 
risdiction of Her Majesty, in any country W 
place out of H'^r Majesty's Dominions shall in 
all Courts, Ecclesiastical and Temporal and 
elsewhere, within Her Majesty*! dominions, 
be and be deemed and adjudged to be, in all 
cases, and to all intents and purposes ^hatso* 
ever, as valid and effectual, as though the same 
had been done according to the local law, then 
in force, within such country or place. 

It appear to us. therefore that the paperi 
purporting to be the preliminary proceedings 
before the Consul in Madagascar and to bear 
hifl hand and seal, must be admitted by the 
Court. But while this is our view of the cas«, 
we think that th'^y ought to be admitted in all 
their entirety, we cannot cot them into pieces 
at the request of eitheir of the parties, the 
Grown or the prisoner, should they be laid 
before the Jury there will be of course, ample 
oppurtunity for the Crown and Counsel on both 
sides offering such comments upon them, as 
thejT may deem fit & proper. 



SUPREME COURT. 



Divorce pour sévices, injures graves, — 
Insultes, — Abandon, — L'adui/i^re sim- 
ple DANa des circonstances éPÉCIALBS 
ÉQUIVAUT AUX SÉVICES ET INJURES GRA- 
VES. 



pivorce for 8œviti0b, injures graves,— 
abusive language, — abandonment, — 
Simple adultery under special cir- 
cubcstances amount to sœv1tiœ and in- 
jures graves. 



Le défendeur ne peut pas échapper aux ùen- 
séquences de sa conduite qui a été, diaprés 
ce que les témoins ont prouvé, mauvaise èi 
honteuse, parce que sa concubine n*a pas 
vécu sous le toit conjugal : afficher ouverte^ 
ment et publiquement son immoralité aux 
yeux de sa femme et de la communauté 
dans laquelle on vit est Voutrage le plus 
grand qu^un homme puisse faire à sa fem- 



me. 



The defendant cannot escape aU Jhê eeàee- 
quence of his conduct, which the évidence 
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shown to hate been very bad and dhgrace- 
Julj because his concubine has not been k^pt 
in the conjugal residence ; the act of pu- 
blicly and openly Jlaimting his immorality 
in the eyes of his toffe and of the whole 
public community in which he Hoes is one 
of lh*t greatest outrages a man can inflict 
upon a looman. 



EDMOND THE WIFE,— Plaintiff. 



versus 



EDMOND THE HUSBAND,— Defendant. 



Before 

His Honor Sir Ch. Fahquhar Shand Kt., 

Chef Judge and 

The Honoratile Mr. Justice Bestel, 

First Puisne Judge. 



G, Gut BERT, — Of Counsel for Plaintiff. 
F. RoBERT,'-AtXorney for the same. 

A Thibaud,— Of Counsel for Defendant. 
J. Mercier, — Attorney for the same. 

Srd September 1872. 

This was an application by a wife for jud ju- 
ment of divorce à vinculo matrimonii, on the 
ground of sévices et injures gravés. 

The plaintiff charj^cd the defendant with 
having soon afier iheir marriage, which was 
solemnized on the 25th January 186^. — begun 
and continued to ap])ly to her the most abu- 
sive epithets, also with absenting himself 
unnecessarily irom home, entering at an 
advanced hour of the night, and with failing 
to supply her and her two children with the 
necessaries of life which had to be provided 
^ the plaintiff's father. The plaintiff further 
alleged that the defendant lived in open adul- 
tery with the wife of another man, that on the 
25th July 1871 during the necessary absence 
of the plaintiff, on account of her henlth from 
the conjugal roof, the defendant introduced 
his paramour into her bed-room, and passed 
the night with her there,-^further that on 
the I7th December 1871 the defendant went 
off by the Mail Steamer to the Seychelles 
Islands without giving any notice to the 
plaintiff, that he was accompanied by the said 
female with whom he cohabited duiing his 
absence a period of several weeks, thai the 
. plaintiff was then in bad health, and was 
completely abandonned by the defendant. 



that the defendant returned to Mauritius by 
the Mail Steamer of 20lh January last accom- 
panied by his said paramour whose naidi^ 
appeared on the list of \)asgengers as Mrs. 
Jean Léonce Edmond ; that sîpçe their return 
to this Island the defendant and the said 
woman have continued to live in adultery. 



■1 



After a careful consideration of the eviden- 
ce which has been laid before us, we are 
satisfied that the plaintiff has established the 
following facts viz : that the defendant treat- 
ed her with great neglect eyen \vhcn she was 
seriously unwell, occasionally kept late hours^ 
and sometimes, but not habitually, addressed 
her m coarse and abusive language ; that he 
contributed but little to the support o£ h^ 
wife and family, that he coh^ibited with 
anpther woman, when on one occasion in the 
absence of his wife, he introduced her into 
the conjugal domicile and passed the night 
with her there, that he told his father-in-law 
that he was living in adultxjy with ihe said 
woman for eighteen months; that he went 
with the same paramour to the Seychelles 
Islands, cohabited with Ikt there as man and- 
wife for several weeks and returned in hej: 
company to Mauritius. The conduct of the 
plaintiff was shewn to be very good.- 

In the argument upon the evidence, the 
defendant contended that the proof was not 
sufficient to support a judgment of divorce 
saying this case must be dealt with as if thp 
new Ordinance No. 14 of 187:2, 25ih June 
1872 to amend the law relating to divorce 
had not been passed. 

Admitting the defendant contended that 
simple adjltory on the part of the husband 
equally entitles the wife under the new law, 
to a divorce, as the same Act on the part of 
the wife entitles the husband to the same 
relief under the old law simple adultery on 
the part of the husband yyas not enough. 
The Civil Code Art î£3Q requires that the 
husbaTid should keep a concubine in the 
house occupied by thCj spouses : ^* La femme 
** pourra demander le ^\ivprce pour cau&ie 
•* d'adultère de son mari,^ lorsqu'il aura tenu 
*' sa concubine dans la. maison commune," 
tliat the facts spoken to by the witnesses 
even if believed by the Court, did not come up 
to what the law required, the Acts of adultery 
allegrMl being merely isolated ftnd casual, 
the defendant never kept a woman in the 
common dwelling house, that adultery being 
by itself in certain circumstances a substan- 
tive ground of divorce under the said Article 
of the Civil Code, could not be dealt with as 
an Act of *' excè^^, sévices, and injures graves/' 
under the following Article of the Code viz : 
231 either by itstdf or jointed to other alleged 
•dkcts of excess or (sœvitiœ) or grivous injuries. 
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To this the plaintiff replied that it was a 
matter of indifference to her under which law 
the present case might be held to fall, if 
under the later law, an Act of simple adultery 
on the part of the defendant was sufficient to 
support her demand for divorce à vinculo^ if 
under the older law, the facts e«tahlished, 
taken as a whole, amounted to that degree of 
excèSySecices et injures gracia which warrant- 
ed a Court of law in granting the demand of 
the injured party. 

The new law of divorce comn into force on 
25th June last, ling afier the facts jn which 
the present case is founded, and after the 
judicial proceedings now b<;fore us were in 
Court. The Ordinance says nothing about 
cases actually pending in the (y'ourt but it 
would he contrary to all legal principle to 
givo it a retrospective effect, so far 'especially 
as the substance of the law itself may be 
changed by its en ictments, and a)>])ly its 
«oineliuK s to a case which had occured and in 
which the proceednrc had advanced so far 
under the older law. Admittedly if we were 
to deal with the case under the new law, the 
plaintiff must have judgment in her favor. 

But the case we think plainly fulls to be 
disposed of under the old law. 

Let us» now consider the case as One to he 
governed by this older law, t. e., the law of 
the Civil Code. It is said by the defendant 
and we think, properly said, that under the 
law contained in Article 230 of the Civil 
Code, the plaintiff has not made out a case 
for divorce. We agree for the plaintiff in 
this contention. 

The adultery by the husband wa"» not of 
that kind which entitles tl^e injured wife to a 
dissolution of ihe marriage. 

There was no concubine kept in the con- 
jugal residence. Under that Article, there- 
fore, we consider that the plaintiff has no 
remedy. But shall the defendant therefore 
escape all the coi^equence of his cpnduct 
which the evidence shows to have been very 
bad and disgraceful. Is there no relief to a 
wife, whose feelings have been outraged by 
the greatest injury which a husband can in- 
flict upon a woman of virtue and spirit be- 
cause he has not brought himself technically 
within the rule of Article 230 of the Code. 
A husband may have kept his mistress not 
within the walls of his own house, but it may 
be in the next house of the street, in which 
he and his wife live, or on the opposite side 
of the \^ay, and openly and publicly flaunt 
his immorality in the eyes of his wife and of 
the whole public community in which he 
lives. Is not^this one of the grossest outrag€« 



a man can infliit upon a woman? Should 
such conduct not to be held to fall within 
the category of injures graves contemplated 
by Article 231 C. C assuredly we think it 
ought. The character of those gross outrages 
contemplated by the law is well described by 
Demolombc in these words p : 477 l)u ma- 



nage. 



le 



Les injures graves résultent de paroles 
" (Técrits où de faits outrageants, par les- 
** quelles l'un des époux attente à l'honneur 
** et à la considération de l'autre, et témoigne 
'* pour lui, des sentiments de haine d'aversion 
" où de mépris." 

Referring to the facts within the allegations 
of the plaintiff, and which we have found to 
be established by the evidence, as already 
stat.'d, we have no hesitation in finding that 
the ])laintiff has proved her case for a divorce. 
We therefore hereby pronounce judgment of 
divorce à vinculo matrimonii -in favor of the 
plaintiffs with costs. 



SUPREME COURT. 



FAiLLrTE, — Saisib Revendication, — Ap- 

iPLlCATION DE l'ArTICLE 2102 DU CoDB 

Civil alx affaires Commerciale», — 
Une Ordonnance qui a été abrogée bet 

REMISE EN VIGEUR PAR l'aBROGRATION DE 

l'Ordonnance qui a abrogé la pre- 
mière, — Question non décidée, — Evi- 
dence, — La possession de marchandises 
PAR LE Syndix Officiel et non par le 

VENDEUR NE CONSTITUE PAS LA PRrVILÈGX 
DE VENDEUR. 



Bankruptcy, — Saisie Revendication,-^ 

ArTICLE 2102 of THE Cl VIL CODB TO BM 

applied in commerci.u. matters, — re- 
vival of a repealed ordinance by the 
repeal of the repealing ordinance, — 
Question not decided, — Evidence, — 
The Possession of goods in the hands of 
THE Official Assignee, and not in that 

OF THE buyer, CREATES NO PRIVILEGE OF 
VENDOR. 



Même en appliquant V Article 2102 du Code 
Civil aux araires Cotnmer dales, le privi- 
lege de vendeur est perdu pat le fait qu% 
les marchandis^.s vendues sont entfe lei 
mains du Syndic Officiel, 
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Le fail ^ue la Cour Suprême a en apparence 
énoncé des vues coutradxcloires au sujet de 
la remise en vtgeur d* Ordonnances abrogées 
méfait hésiter y et je ne donne pas d'opinioti. 



JEven if Article 2102 of the Code Civil is 
made applied to a matter of Commercial 
selling and buying, the possession of the 
goods having passed to the Official Assignee 
the privilege of vendor is lost thereby. 

« 

The fact thai the Supreme Court has appa- 
rently inundated contradictory views on 
the point of revival of repeated Ordinances 
makes me hesitate and 1 pronounce no opi- 
nion. 

In the MATTEll OF 

JACOB HABIB, 

Arrangement hndeh the Control 
OF the Court. 

ABDOOL RAIMAN,— Plaintiff. 

versus 

ASSIGNEES OF the BANKRUPT Estate 
above mentioned,— Defendant. 



Ikfore 

The Honorable J. Gorrie, 2nil Puisne 
Judge and Commissioner. 



E. Pellereau,— Of Counsel for Ruratoola 

Hajee Abdool Raiman. 
J. G. Tessier, — Attorney for the same. 

L. Rouillard, — Of Counsel for the Bankrupt. 
J. PiGNÉGUY, — Attorney for the same. 

P. L. Chastellier,— Of Counsel for the 

Official Assignee. 

23rrf September 1872. 

In this case the Court granted a Rule calling 
upon the insolvent and upon the Official 
Assignee, to shew cause why certain goods 
which a creditor Abdool Raiman had been 
authorized bj a judge's order to resume posses- 
sion of, by means of a saisie revendication, 
should not be delivered and handed over to 
the said creditor. 

The creditor Abdool Raiman alleges that 
<m the 12th day of August, he sold to the 
said Jacob Habib 219 bags of Ballam Rice 
at $ 4 ()€r bag. payable 100 bags cash uuder 
discount of 7 per cent and 1 19 bags under 
discount of 7 per cent at 2 months date. 



That delivery of the said goods was fiiade 
partly on the 12th and partly on the 16th 
August, the delivery being ccmpleted on the 
latter date, but that no monev or other consi- 
deration bad been paid tor the same. 

That on the 1 9th of the same month, the 
said Jacob Habib applied to the Court under 
^ 156 of the Bankruptcy Act, and on the 
same date an order was given putting the 
Official Assignee in possession of the goods 
and effects of the Insolvent. The order as 
regards the Official assignee is in the follow 
ing terms : "That Etienne Julius Hercbenroder 
" be appointed to be Official Assignee of the 
'* said matter, and tlie estate and effects of the 
'' said petitioning debtor be possessed and re- 
" ceived by tlie said Assignee." 

On the same day, the creditor Abdool Rai- 
man applied to the judge in chambei-s for 
authority to attach the goods sold by him, to 
the said Jacob Habib, by way of saisie re- 
vendication he alleging that the goods were 
in the store of the insolvent in the same 
condition as when delivered with the mark 
of the applicant on the bags 'and bulk un- 
broken. 

He obtained the authority ])rayed for, as 
regards the whole, 219 bags sold, the seizure 
to be made at his own risk and peril. 

On the usher proceeding to the premises, 
still of the same date ( I9th August) his seizure 
was opposed by the Official Assignee, who, 
having witli great and proper promptitude, 
a(!ted in obodioiice to the order of the Court 
putting him in possession, was already on the 
spot, and engaged in taking over the stock 
and effects. 

The words of the usher in his return are 
as follows : ** Repaired to the shop of the said 
*' Jacob nahilf, where, boing and speaking, 
" to Julius Hercbenroder Esquire, Official 
'' As'signee to the Court of Bankruptcy, to 
" wlioni I exhibited the original of the judge's 
" order and affidavit hereunto annexed, declared 
** to him that I was come in virtue and in exe- 
*^ cution of the aforesaid judge's order to effect 
** a saisie reoetidication of the said quantity of 
"219 bags of Ballam Rice marked F. B R. 
*' sold by the said plaintiff to the said Jacob 
*' Habib on the aforesaid 12th day of August 
*' instant and which are to be found in his said 
*^ shop situate as afoicsaid. Whereupon, the 
'^ said Julius Hercbenroder in his aforesaid 
" capacity, declared to me that he formally 
'' opposes himself to my saisie revendication 
" having come to take possession of the stock 
" in trade of the said Jacob Habib " 

Pellereau for the creditor in support of his 
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appUcalton, to hnve the goods returned to 
bim, quoted Art. S102 of the Code Civil, and 
the case of Asaigiiees Nalletamby against 
Assignees Labietour, reported in Piston 1863 
page 161 to show that this Article hnd been 
enfuTceil by the Court, in a matter of purchase 
and sale, and where the contention hnd arisen 
as this, has, in a matter of Bankruptcy. 

The attitude assumed by Habib the insol- 
vent and the OlHcinl Assignee, not only 
differed from that of the creditor, but they 
were somewhat at variance with other. Ronil- 
lartl for the former maintained that the Art. 
£102 was not applicable, in as much as the 
same Article itself contains the exception. 
" II n'est Hen innové aux lois et usages du 
" commerce sur la revendication " and that 
the laws of commerce sur la revendication 
were (o be found in Articles 576 and 577, 
of the Code de Commerce. These he contended, 
although re]>ealcd by the first Bankruptcy 
Ordinance No. 10 of 1838, that Ordinance 
having ilself been repealed by 33 of 1853; 
the anterior law hnd beeu revived and was in 
full force, in so far as not specially superceded 
by the new Bankruptcy Ordinance of 1853. 
He quoted the case of Tessici and Roux vs. 
Picqucnard Ireported in Piston of 1864 page 
133 to show that the Court regarded Article 
S76 of the Code de Commerce as being still 
in force. Tliis being so the spi-eia) Articles 
on revendication in that Code did not autho- 
rize the application which hsd been miide by 
the creditor as his goods were not in transitu 
but were actually in the store of the Involvent 
and merged in his gencnl assets, before any 
steps had been taken by the creditor. 

Chnstellicr for the Official Assignee on the 
other hand, maintained that Book III of the 
Code de Commerce relating to Bankruptcy, 
including Article 576 had been abolished hy 
the Oi-dinance No- 10 of 1838 and had not 
been revived by the general repeal of that 
Ordinance by the new fiankriipfcy Act, which 
of itself contained a repeal of all Ordinances 
and laws inconsistent with its provisions. ' 

Article 3102 of the Civil Code, however, 
he further argued, was not applicable, 
as the clause already quoted : " 11 n'est 
rien innové aux lois et usages du commerce, 
sur la revend i cation " ; showed that it wns not 
inteniled to be applicable to commercial mat- 
ters, and that although, our spécial law», upon 
commercial revendication had hfen repealed, 
the Article could not simply, on that necount, 
be held to apply to commercial matters, to 
which it was not intended hv the legislator 
to apply, and in regard to which the provi- 
sions were in themselves not properly applic- 
able His authorities were Troplong, " Pri- 
vileges et hyiHïthèqiies," volume 1, in his 



commentary on this Article and especially 
Merlin verùo " privilèges de créance," g III, 
as showing that the ArticleSlOShadnoappU- 
cation to commercial affairs. The decision in 
the case of Assignees of Nalletamby showed 
that Book HI of the Code de Commerce re- 
lating to Bankruptcy had been repealed, but 
it did not go the length of applying Article 
âlOS to a commercial affair; nor were the pro- 
visions of Article S102 any more than, those 
of Article 576 of Code de Commerce applic- 
able to this case. 

Mr. Pcllcrenu, in reply, admitted that Book 
III of the Code do Commerce relating to 
Bankruptcy was repealed, including the Ar- 
ticles defining the limits of revendication in 
commercial affairs, and this being so. Article 
2102 of the Civil Code was the actual law 
on the subject of revendication, and the de- 
cision in Nalletamby's case, showed that the 
Article wns applicable to general purchases 
and sales. 

The cases of Jtavenel and André Alcide, 
not reported, were quoted in suppiwt of the 
doctrine that Article 2102 was applied gene- 
rally by the Court. The Code de Commerce 
WHS merely auxiliary to the Civil Code and 
did not deal with a class of questions to which 
the Civil Code could notpossibly apply. On 
this point the observations of Troplong in his 
preface to his volume on " Nantissement " 
were referred lo, as showing the true relation 
between the Code do Commerce and the Civil 
Code. 

It was admitted, in answer to the Court, 
that there was no commercial usage on which 
the Sfizing creditor conld found and that the 
text of ihc law as laid down in the Civil 
Code was the sole authority fur the application. 

JUDGMENT. 

The general question here raised, tiz : whe- 
ther the Articles in the Code dc Commerce 
renting to revendication have been definitive- 
ly repealed, seems to have been differently 
regiirdcd by the Court in the two cases quoted. 
There can be no doubt that the whole Book 
III of that Code wns repealed by Ordinance 
10 of 1838 and replaced by the provisions of 
that Ordinance. In its turn, liowever, 4he 
Ordinance 10 of 1838 has been repealed by 
33 of 1853, and the latter Ordinance contains 
no new repeal of Hook III, Article 21.5 of 
the latter Ordinance, is to the following effect : 
" Ordinance No. 10 of 1838, and all ordin- 
ances and laws contrary to the present Or- 
dinance are hereby repealed." The question, 
therefore, whether the special Articles of the 
Code dc Commerce on commercial revendica- 
tion are definitively repealed is by no means 
free from difficulty. 
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In Englandj there was formerly a difference 
pf opinion on the point whether when a re- 
peahng statute was itself repealed, the old 
law statutory, or common, was thereby 
revived. 

The matter was then set at rest by the 
statute IS and 14, Vic. c. il, the fifth section 
of which provided that where any act repeal- 
ing in whole or in part any former act, was 
itself repealed, such last repeal should not 
revive the act or provisions before repealed, 
unless words were added reviving such act or 
provisions. 

In America, however, where the common 
law of England prevails, it is, I believe, still 
the la,w in those statçs which have not adopt- 
ed a special law similar to the English act, 
that trie old law, statutory or common, re- 
vives, by the simple repeal of a repealing act. 

In Mauritius, we are under the regime of 
Codes of law and in particular the Code de 
Commerce regulates the commercial matters 
of the Colony. So far as regards the steps to 
be adopted and the rules to be followed in 
regard to Bankruptcy we are regulated by the 
Orainance No. 83 of 1853 and any Article of 
the Code de Commerce, which is contrary to 
that Ordinance, is undoubtedly repealed and 
replaced by its provisions and those of the 
amending acts. But can we hold simply from 
the analogy of the authority of the English 
Statute, that all the provisions of Book III 
of the Code de Commrrce are now abolished, 
the Ordinance repealing it having itself been 
repealed ? Some of the Articles of that Book 
and especially the Articles relating to com- 
merpial revendication, are not opposed to the 
provisions of the Bankruptcy Ordinance ac- 
tually in force. In fact, if we looked merely 
at the spirit and intention of the Bankruptcy 
Ordinances, the Articles on revendication in 
place of being opposed are in harmony with 
the objects contemplated by these Ordinances, 
the Article 567, for example, limits in com- 
mercial matters the revendication provided 
for by Article 2102 of the Code Civil. It 
confines the privilege within narrower bounds, 
and these^ bounds are defined with accuracy 
auJ pâwulalùu. Tuey were framed with a tu Ù : 
knowledge of the principles of the laws of 
Borne and France on the subject of sale, and 
of the law of the Civil Code on the subject 
of privileges and were intended to favour 
commerce by rendering the privilege of the 
vendor more adapted to the expension of trade. 

Moreover, unless we can read the Article 
576 as j^ill in vigour. Article «102 of the 
Civil Cpde may ^ unquestionably be made to 
apjily in Mauritius, to what it was not in^ 
tended to apply in France, and to what in 



all probability it would not have been left 
to apply heve, had the legislature foreseen 
the e^ect of the repeal en bloc of Book III 
of the Code de Commerce, The sentence : 
** II n'est rien innové aux lois «t usages du ' 
** commerce sur la revendication,** ereji 
without the formal explanations of Mr. Mer- 
lin &. Mr. Tarville, shows distinctly that the 
article was not .intended to rule questions of 
revendication and that without being all to 
refer to the cognate Articles in the Code de 
Commerce, the legitimate application of the 
Article of the Code Civil will not be attained. 

These considerations and the fact that the 
Supreme Court has apparently enunciated 
contradictory views on the point, would have 
made me hesitate, much before adopting the 
conclusion that the whole of Book III of tlie 
Code de Commerce stands, necessarily re- 
pealed by the effect of the Bankruptcy Or- 
nances of 1838 and 185S. 

Fortunately, there is enough in the case 
to enable me to decide the question raised 
by the rule without requiring an\ formal 
decision of the point creating the difiicMty. 
It was admitted on all sides, by the creditor, 
by the Insolvent, and by the Official As- 
signee, that the saisie revendication ^ here 
attempted, would not have been justified 
under the Code de Commerce. The seizing 
creditor expressly based his claim upon Ar- 
ticle 2102 of the Civil Code. Now whether 
this case ran apply to a commercial matter on 
the supposition of the repeal of Article 576 
of Book III of the Code de Commerce, (as 
to which I pronounce no opinion) there can 
be no doubt that before the Article can re- 
ceive its applications, the facts of the case 
must come up strictly to the privilege allow- 
ed by the law. What are the terras of the Ar- 
ticle ? " Les créanciers privilégiés sur cer- 
*^ tains meubles sont, etc , 4o. le prix d'ef- 
*' fets mobiliers non payés, s'ils sont encore 
" en la possession du débiteur, soit qu'il ait 
" acheté à terme ou sans terme." 

*' Si la vente a été faîte sans terme, le 
'* vendeur peut même revendiquer ses effets 
tant qu'ils sont en la possession de Tache- 
teur, et en empêcher la levente, pourvu 
quo la revendication soit faîte dans la 
" huitaine de la livraison, et que les effets 
*' se trouvent dans le même état dans lequel 
" cette livraison a été faite." 






€< 



. HerQ the reclamation has been made within 
the proper time, if revendication were to be 
made of the goods sold cash the goods all 
alleged to be in the same state as when de- 
livery was made, or as regards the whole 
number of bags sold, they are alleged to be 
in the possession of the debtor. 
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Now what are the facts as to possession ? 
It has been admitted at the bar^ that wben 
the creditor went with the usher to Uie shop 
of the Insolvent, be found the Of&cial As- 
signee already there. The return of the usher 
bears as we have seen, that the Official As- 
signee opposed himself to the seizure, and 
in the face of such a fact, can it be main- 
tained that the possession of the goods re- 
mained with the buyer ? The terms of the 
order of the court already quoted are ** that 
the state and effects of the said petitioning 
debtor, be possessed and received by the said 
Official Assignee. The Official Assignee pla- 
ced himself immediately in possession and 
acting for the general body of creditors, pro- 
perly opposed himself to the seizure/ 

In these circumstances I hold that even in 
the event of Art. 2102 being hold to appiy 
to a matter of a commercial selling and 
buying of this kin4j that the goods them- 
selves could only be reclaimed for that por- 
tion of the rice sold sans terme and that both 
as regards that portion and the balance of 
the goods delivered, upon which the price 
might be claimed as privilege if the goods 
remained in possession of the debtor whether 
bought *^ a terme, où sans terme,'' that the 
possession had passed to the Official Assignee, 
and that any privilege which the vendor 
may have had under the Article was thereby 
lost. 

The rule will accordingly he discharged 
with costs against the creditor Abdool Raimati. 



SUPREME COURT. 



Faillite,— Saisie de Marchandises par 
LE Syndic Officiel, — Réclamation de 
ces Marchandises, — Possession,— Evi- 



UEXCE. 



BANKRUPTCY,r-SKr/URK OF GoODS RY THE 

Official Assignee, — Claim of the 
SAME, — Possession,— Evidence. 



Après avoir examiné attenlivement Vaffaire 
et Vétidence sous ses difiérentes phases^ 
après a coir donné à la critique faite par 
l^ Avocat sut les témoignages tout le poids 
qu'elle a, je suis arriré à la conclusion que 
là saisie faite par le Syndic Officiel doit 
être maintenue. 



After a careful examination of the case, and 
the evidence in its digèrent bearings and 
gieing all the weight to the criticisms of 
counsel on the evidence, 1 have arrived at 
the conclusion that the seizure made bg the 
Official Assignee ought to be maintained. 



In the matter' of the Bankrupt estate of Ag<i 
Mahomed Hossen. 



HOSSEN,— Plaintiff. 

versus 

ASSIGNEES of the BANKRtJPT Estate 
ABOVE mentioned.— Defendant. 



Before 

His Honor Sir Cii. Farquhar Shand Kt., 
Chief Judge and Commissioner. 



E. Pellereau,— Of Counsel for Plaintiff. 
Ed. Edw^ards,— Plaintiff 's Attorney. 

P. L. Chastellter, — Of Counsel for Defeii- 
E. DuviviER, — Defendant's attorney, [dant. 



4/ h October 1872. 

In this case the Bankrupt is a grain dealer 
in Royal street Port Louis. 

On 26th of August last an application was 
made by the Official Assignee, that certain 
goods stated to be in the magazine of one 
Hossen also a grain dealer in the same street, 
should be seized, as being in truth the pro- 
perty of the Bankrupt and forming part of 
his Estate. 

The Court, of the same date and after hea- 
ring the said Hossen and two witnesses, Sul- 
liman Carimana and Ramtoola Hadjee Ab- 
dooraman found that a /^rtma /acte case had 
been established, that the Articles in question, 
formed part of the property of the Bankrupt, 
and authorized the Official Assignee to talce 
possession of them. 

• 

We have now, under a rule to show cause, 
to deal with the question whether the posses- 
sion of the Official Assignee, is to be main** 
tained, or whether, the goods are to be resto- 
red to Hossen, in whose shop they are found. 



1872.] 



COXJRTS OF BIAUEITIUS. 



Tt 



Much evidence has been adduced in the 
inquiry, «ud the Cpuit has been greatly 
embairassed by the fact, that very few of the 
persons examined can speak, or read, or write 
. English or French, by the absence of any- 
thing^ even approaching to well kept business 
bookS| by. the variety of trade marks on (he 
goods and the little attention paid to those 
.inarks by the parties concerned in buying and 
celling the articles themselvôs, and by contra- 
dictions in the testimony of witne^es, even 
more flagrant, than they usually are, in cases 
of this description. 

Having carefully considered the case and 
the evidence in its difiV'rent bearings and 
giving all the weight to the criticisms of 
counsel upon the evidence, so far as appears 
to me just and reasonable, I have arrived at 
the conclusion, that the seizure by the Official 
Assignee in the Bankruptcy ought to be 
maintaii)ed. N. P. It is a remarkable fact 
in the inquiry that no fewer than 8 or 9 wit- 
nesses concur in deposing that on Wednesday 
the 21st August last, the day immediately 
preceding that on which the Official Assignee, 
oy order of the Court, entered in the posses- 
sion of the Bankrupt Estate, Rice, Gram, 
Dholl, Bran, Oil, Soap, and other articles of 
Merchandize, were carried by a number of 
persons from the shop of the Bankru])t to 
that of Hossen, without interruption from 
about 8 o'clock in the morning to one or two 
o'clock in the afternoon. 

The Bankrupt deposes to this delivery of 
goods, following he says, on a sale to Hossen 
for the purpose of raising funds to meet im- 
mediate pressing demands, but not one 
farthing of the price he solemnly affirms was 
ever paid by Hossen. 

Hossen has denied point blank that there 
was any such transference of goods from one 
shop to the other on that day ; so far as rela- 
tes to his dealings with the Bankrupt, that 
on the earlier days of the said month of Au- 
' gust he had received from the Bankrupt 
certain quantities of Rice, Dholl, Soap and 
Oil, that he had dulv bought and paid for the 
said articles in good faith, not knowing that 
Aga Mahomed Hossen was in bad circums- 
tances and would become a Bankrupt. 

As already stated, the Court is satisfied 
after anxious consideration of the whole evi- 
dence, that the articles in question are the 
property of the Bankrupt Estate of Aga 
Manomed Hossen, and consequently that the 
possession of the Official Assignee ought to be 
maintained. 

The rule will accordingly be and is hereby 
discharged with costs. 



SUPREME COURT. 



TrAIVSFERT de COMPTESy — RECLAMATIOK DE 

CES COMPTES^— Agi» de Société, — La 

RESPONSABILITÉ DES ASSOCIÉS N*EST PAS 
PERSONNEL, — ExAMEN DE COMPTES. 



Transfer of account, — Claim of the 
SAME,— Deed of Partnbr8Hip,-^Part- 

NERS liability NOT PERSONAL,— EXAMI- 
NATION OF ACCOUNT. 



Le$ défendeurs ne contestent pas qua les plat- 
. gnanis aient h droit d^ obtenir un jugement 
contre la Guildicerie Centrale y en excep- 
tant le terrain sur lequel elle est bâtie et 
leur responsabilité personnelle. Jugement 



en ce sens. 



Les plaignants peuvent maintenant exiger de 
voir les comptes pour en connaître Vétat 
actuel. Les comptes sont renvoyés aux 
Master pour les examiner en présence des 
plaignants. 



Defendants do not dispute that the plaintiffs 
are entitled to have judgment-against the 
Guildiverie Centf'ale saving and excepting 
the land on which it is builty and any per^ 
sonal liability of themselves. Judgement 
accordingly. 



The plaintiffs are now in a position to insist 
on an inspection of account with the view 
of ascertaining what is the state of accounts 
at present. . The accounts are remitted to 
the master to examine them in presence of 
plaintijffs. 



WIDOW BUSSIÉ & ORS.-^Plaintiffs. 

versus 

ALFRED DE ROCHECOUSTE & Ors 

— Defendants. 

AND 

The widow and HEIRS under benefit 
OF Inventory of DANlflL MARTIN, 

— luterverihg Parties. 
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Before 

ylonbr Sir Ch. Farquhar Shamd Kt., 
Chief Judge and 
jfhe Honorable Mr. Justice Bestel, First 

Puisne Judge. 



P.L. Chastellier, — Of Counsel for plaintiffs. 
G. A. RiTTER, — Attorney for the same. 

G. GuiBERT, — Of Counsel for Widow and 

Heirs Mitrtin. 
J. GuiBERT, — Attorney for the same. 

P. E. DE Chazal, — Attorney for Rochecouste. 
L. RouiLLARD^ — Of Counsel for Rochecouste. 

W. Hbwbtson, — Attorney for Hart& Cantin. 
The Hon. V. NAz,--Of Counsel for Hart & 

Cantin. 

7^ OcioUr 1872. 

On the alleged authority of a deed of Part- 
nership entered into between the defendants 
and certain other planters of the district of 
Grand Port, on the one side, and Richard 
Ambroise Robert on the o ther side ; dated 
of the 5th September 1855 duly registered, 
and of certain subsequent proceedings fol- 
lowing thereon, the p^intiffs as assignees of 
Aristide Boulanger then of Queen street. 
Port Louis, Merchant, claim from the Court 
judgment condemning the said defendant in 
their capacity of members of the board of 
control and supervision of a distillery known 
under the name of the Ouildicerie Cenfrale 
at Mahebourg in the district of Grand Port, 
to pay to plaintiff the sura of $ 12,439.70 c, 
together with interest at 12 o/o per annum 
from the 28th February 1863, and costs on 
the following ground. 

The distillery above mentioned, it is alleged 
in the declaration, was erected and worked 
for a series of years at Mahebourg district of 
Grand Port, under the name of Ouildicerie 
Cantrale and under the management of the 
above name d Richard Ambroise Robert the 
iillt^ged accicdîted agent thereof, who carried 
on the whole business thereof and entered 
into the necessary contracts in order to obtain 
the funds required to work the said concern. 
It is further alleged that the advances were 
made to the said Guildtverie Ventrale by the 
said Aristide Boulanger in the years 1861 and 
1862 as shewn by his accounts current with 
the said Distillery Central, begining on Ist 
January 1861 down to the 31st July 1862, 
and closed on the 28th February 1863. That 
the account alleged to be due to A. Bou- 
langer, and to have been approved by the 



said Robert was transferred in 1869 by A. 
'boulanger to his wife and Widow Bùissié 
the plaintiffs in this case. 

Alfred de Rochecouste personally pleaded 
that as a member of the late committee of 
supervision and control of the Ouildinerte 
Centrale, he has nothing to say in bar of 
plaintiffs declaration in so far as the plaintiffs 
right be exercised only against the goods, 
and property belonging to the said Company, 
and not against the buildings thereof which 
are the private and personal property of the 
said defendant leased to the Company for a 
period of 12 years. His plea accordingly con- 
cluded with the prayer that the Court do 
decree and order that the plaintiffs have no 
right to sue the defendant personnally and 
that the buildings to which are attached the 
distillery apparatus and accessories of the 
said distillery, and all the private and per- 
sonal property of the defendant shall in no 
wise be interfered with and levied upon by 
plaintiffs. 

Edward Hart and Lisis Cantin two of the 
defendants in the like capacity as de Roche- 
couste jointly and severally say. — 

lo. — That the plaintiffs have no right or 
cause of action against them. 

2o. — They deny being in any way indebted 
to the plaintiffs, and conclude to the 
dismissal of the action against them, 
whether as late members of the board 
of control or against them personally. 

Thereupon issue was joined and on the 
day of trial de Rochecouste consented to 
judgment being given in favor of plaintiffs 
in so far only however as such judgment 
and its execution shall be limited to the 
goods and property of the Company, and 
shall not extend to any property personal to 
him the said defendant de Rochecouste. 

The Honorable Mr. Naz on the same day 
and on behalf of Hart and Cantin stated at 
the Bar, that with regard to Boulangeras claim 
the> did abide by the decision of the Court 
admitting that Boulanger was the agent of 
the Distillery Central, within the limits of 
the deliberations of the committee of ma- 
nagement (or control) under date of the 8th 
November 1860, and assented that judgment 
whatever it might be, be given against the 
Distillerie Centrale, but not against JHart 
and Cantin personally, or against their per- 
sonal estate whether for the claim itself or 
for costs. 

Widow arid helis under benefit of inver»- 
tory of Daniel Martin, moved for leave to 
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intervene in the suit agreeably to the notice 
served hj them on all the parties in the 
cause. That intervention was allowed saving 
the rights of the several defendants on the 
merits thereof. 



JUDGMENT. 



The decision of this case depends upon the 
extent of the authority given to Robert by 
the deed of Partnership and the subse- 
quent proceedings of parties, whether or 
not Robert had any authority to bind the 
defendants or the property of this association 
by any loan of money from any Srd party 
whether Boulanger, Martin or any other per- 
son for the working of the Uistillery Central 
at Mahebourg. 

On reference to the agreement between the 
several parties thereto, we find : (Clause 3) 
that, ^' M. Robert prend à sa charge toutes 
" les dépenses mensuelles, la patente, le per- 
" sonnely et, en un mot, tous les frais gêné 
'* ralement quelconques, sauf ceux dUnstal- 
" lation:' 

(Clause 4) that, ** pour arriver à la cons- 
*• truction de Pusine et pour faire face à toutes 
*' les dépenses ([installation,*^ the subscri- 
bers of the agreement " autorisent M. Robert 
" à se mettre en rapport avec un bailleur de 
" fonds qui ferait les avances nécessaires à 
•' cet effet " 



t€ 



(Clause 5) that, *' toutes les dépenses pour 
la construction et l'installation de l'usine 

** seront fuites sur Tautorisation du Comité de 

" Direction." 

.lu (clause 7) it is a<çn»ed that " pour rem- 
" bourser au bailleur de fonds le montant de 
*' ses avances en capital, intérêts et commission 
" les signataires lui consigneront tous les 
'' produits de la guildiveiie jusqu'à parfait 
'' paiement." 

The text of the agreement between the 
founders of the above distillery and Robert 
clearly shews that Robert's authority with 
regard to the construction of the usine and 
all other expenses d'installation of the dis- 
tillery goes no further than allowing Robert 
to seek for a bailleur de fonds, (Clause 4) 
who, being found was to be reported to the 
committee of control and supervision, upon 
whose authorization alone the expenses of 
construction and installation were to be in- 
curred, that the money lender for payment 
and mode of pa j ment of hi? advances, (clauses 
5 and 7) was to look to the committee who 
were to be liable. 



On the other hand, it is formally stipulated 
between parties that Robert was to take to 
h^'s charge all the monthly expenses, the 
license, the personel and in short all expenses 
connected with the working of the distillery 
and the repairs, which might be subsequently 
required by the usine, (clauses 9 and 10) 
finally, all eventualities save and except those 
arising from thunder, storms and hurricanes 
(clause 10). 

The original agreement of the 11th July 
1856, however, was moflified at a meeting of 
the board of control held at '* Beau Vallon " 
(the estate of Alfred de Rochecouste) on the 
8th November i860, when it was resolved 
that the new license should be taken out in 
the name of A. de Rochecouste; 2o. That the 
rums should be deposited at Martin's stores 
in town ; So, That the proceeds of the sale of 
the rums should be paid into the Oriental 
Bank ; 4o. That the checques should be drawn 
by the President of the Committee ; 5o That 
** à partir du 1er Décembre prochain (1860) 
'^ M. Boulanger est nommé Agent de la Guil- 
" diverie Centrale au Port Louis à l'unanimité 
** des voix, sauf celle de M. Hart." 

Les Conditions de cette agence sont les sui- 
vantes : 

lo.— " Honoraires de $100 par mois, paya- 
^^ bles moitié pour compte des fondateurs 
" et moitié pour compte de M. Robert. 



2o. — '* L'Agent est chargé de recevoir les 
" rums au Port Louis et d'en disposer 
** 8^»lon les instructions qui lui seront 
'^ données par le Président du Comité. 

3o. — " Toutes sommes provenant de ventes 
** de rum ou autrement seront touchées 
" par lui et déposées à la Banque inté- 
*^ gralement et les reçus de la Baiique 
•' envoyés au Président. 

4o. — ** Uh compte de gestion sera fourni 
** chaque mois par Doit et Avoir de tous 
" mouvements de fonds." 

5o. — " Après chaque Balance trimestrielle 
'* du Gouvernement un compte de rum 
'' sjra fourni au président. 

6o — " Les Barriques vides seront retournées 
** avec une rigoureuse exactitude. 

7o. — Toutes sommes a payer le seront par 
** mandats du Président sur la Banque." 

8o. — " Monsieur A. de Rochecouste est 
*' constitué dans la présidence du comité." 

Signé A. DE ROCHECODSTE, 

Président du Comité. 



i 
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A letter under date of the 11th April 1862 
addressed by A. dc Rochecouste to Daniel 
Martin shews a further modification of the 
above resolution of the Committee of Control 
by the President having allowed Daniel Mar- 
tin taking out the license in his Martin's 
name. 
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" Mon cher Daniel (that is Daniel Martin) 
je te prie de ne pas oublier qu'en t'autori- 
sant a prendre la patente cette année pour 
la Distillerie ('entrale, je t'avais mis pour 
condition que les premiers fonds après pré- 
lèvement des frais couranls devaient être 
consacrés a Dulac et à Houlanger je con- 
sentais a venir ainsi que les autres créanciers 
de l'usiue après ces deux créances." 



SUPREME COURT. 



*' Tu m'avais même dit que tu ferais des 
'* règlements avec ces deux Messieurs. Rien 
** de semblable n'a encore été fait, car j'ai 
" reçu des réclamations de Dulac et au- 
'^ jourd'hui j'en reçois une de Boulanger, je 
** viens te prier de t'occuper sérieusement de 
'* ces deux règlements avant tous autres 
*' comptes." 

^* Boulanger demande une avance pour le 
" règlement des frais de procédure concernant 
" la guildiverie pour lequels il est poursuivi, 
" je te prie instamment de la lui faire à valoir 
" sur son compte." 

Signé A. DK ROCHECOUSTE. 

What precedes clearly shews that the de- 
fendants do not dispute that the plaintiffs are 
entitled to have judgment against the Guil- 
diverie Centrale, saving and excepting the 
land on which it is built, and any personal 
liability of themselves. 

To this extent and no further we ac- 
cordingly find and decide that the plaintiffs 
shall have their judgment against the said 
Guildiverie, without costs. 

Daniel Martin under a judgment of re- 
ference made a rule of this C'ourt of the date 
the lî^th Hocember 18G5 was in his life time 
in possess" on of the Guildiverie Centrale ; 
this posses ion has been retained by his widow 
and representatives to enable them to work 
off Martin's debt. 

We find that the plaintiffs arc now in a 
position to insist on an insj)ection of their 
accounts, with the view of ascertaining what 
is the state of those accounts at present. We 
shall and do therefore make a remit to the 
Master to examine the accounts of Martin in 
presence of plaintifis, and to state the balance 
whatever it may be as at the present date. 
Other questions of costs reserved. • 



MoRT d'un Défendeur, — Suggestion, — 
Plaignant étranger,— tCaution Judi- 
CATUM Sol VI. 



Death of a Defendant, — Suggestion, — 
Foreign Pi^intiff, — Caution Judica- 
tum Solvi. 



Le plaignant a rempli la condition qui lui a 
permis de poursuivre son action, et rien 
u^est arrivé de si innattendu et de si cxcep' 
^tionnel pour permettre à la Cour d* étendre 
la garantie Judicatum Solvi. Un pareil 
ordre n* aurait d^ autre effet que dc fermer 
complètement au plaignant les portes du 
tribunal. 



Plaintiff has fulfilled the condition on which 
he was allowed to prosecute his suit, and 
7iothing of so unexpected or exceptional a 
nature has since arisen to warrant the 
Court in enlarging the security Judicatum 
Solvi. Such an order might have the 
effect of closing the door of the Court 
altogether > on the plaintiff. 



PIERCE,-.Plaintiff. 



versus 



CII ANNELL.- Defendant. 



. Before 

His Honor Sir Cii. Farquhar Shand Kt., 

Chief Judge and 

The Honorable Mr. Justice Bestel, 

First Puisne Judge. 



E. Pellereau, — Of Counsel for Plaintiff. 
J. Mercier, — Attorney for the same. 

W. NEWT0N,r— Of Counsel for Defendant. 
J. H. AcKROYD, — Attorney for the same. 
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I6//1 October 1873. 

One of the Defendants in this case having 
died, the Plaintiff, moved in terms of rule 81 
of Courts for leave to enter a suggestion and 
the" names of the representatives of the de- 
ceased Defendant on the record, that the suit 
might he proceeded with. 

Of the representatives of the deceased De- 
fendant, some were in the Colony and now 
appeared in the case by counsel, some were 
abroad and were represented by the Curator 
of Vacant Estate, Leclezio for the latter con- 
tended that his position was peculiar as he 
represented absent parties to wlumi he would 
have to give an account and who might ulti- 
mately abandon the succession, that the Court 
ought tlierefore to order the Plaintiff as a fo- 
reigner, before proceeding further to find ad- 
ditional security judicatuni solri — tliat the 
£ 100 alrt^ady allowed is not suflicient looking 
at the nn looked for development of the case, 
some of the other Diîfendants joined in this 
application. 

Pkllerkau contra : There is nothing pe 
culiar or inu xpccted in the case. The deatli 
of a Defendant causes no such change, as to 
warrant an additional burden being laid on 
the Plaintiff which might hîive the effect of 
preventing him going on at îill. The Curator 
is a publioolficer n'prosiiuting, the interests of 
absent parties here, just like other heirs. 

THE COURT. 

We do not think that there is any ])eculia- 
rity arising fnmi the fict of sunn» of tin; heirs 
being reprcscnti'd by the Curator of Vacant 
Estate which takes this c«ise out of the usual 
category. W'J do not see our way to lay. a 
heavier burden on this foreign Plaintiff at the 
present uilvanced stage of tlie case, than he 
was subjected to, at tlie outsiit. He has ful- 
filled the condition on which, he was allowed 
to prosecute his suit, or nothing of so unex- 
pected or exceptional a nature has since arisen, 
us to warrant the C/Ourt in exercising the dis- 
cretion which it may po.'isess of enlarging the 
caution, originally found, when it turns out 
to be altogether inadequate for the njasonablc 
protection of his opponent, such an order 
might have the effect of closing the door of 
the Court altogether on the Plaintiff. Motion 
refused. 



Claim of account, — Goods sold and deli- 
VBRED, — Evidence. 



SUPREME COURT. 



Sous sommes d*opinion que le plaignant a 
prouvé que les marchandises qu'il réclame 
{excepté celles qui furent vendues dans le 
mois de Juin pour la livraison desquelles le 
ténioignaye du commis du plaignant n^esi 
pas concluant) furent vendues à Allock et 
au défendeur, Jugement pour le plaignant 
pour la différence de % 077.90 vxec la moi' 
tié des frais taxes 



We are of opinion thai the plaintiff has 
shewn that the goods note sued for (with 
the exception of those sold in the mofith of 
Juno to the dtUrtiry of which into the dé- 
fcndanCs s to ft*, the plainlijps cleric cannot 
speah) WfjTC S'thl to Allock and the de fen- 
dant Judgment in facor of plaintiff for 
the balance of ^ 677.90, icith one half of 
the taxed costs. 



AJUM GOOLAM IIOSSEN,— Plaintiff. 



versus 



AH : .SING,— Defendant. 



Before 

His Honor Sir Cii. Fauquiiau SjfAND. Kt., 

Cliief Judge and 
His Honor Mr. Justice Hkstel, First 

Puisne Judge. 



Réclamation de Comi»te, — Marchandises 
vendues et livbéesy — evidence. 



P. L. CiiASTELLn:u,— Of (Counsel for Plaintiff. 
G A. lliTTKR, — Attorney for the same. 

W. Newi'on, — Of (.'ounscl for Defendant. 
E. Sauzikh, — Attorn(»y for the same. 

f?2//f/ October 1872. 

In this case the Plaintiff alleges that the 
Defendant is indebted to him in the sum of 
$945.11 being the amount of an account for 
goods sold and delivered by the Plaintiff to 
the Defendant, at his request and for liis trade 
from the twenty second day of June to the 
twenty fourth day of August present year. 

The Defendant denies all knowledge of the 
Plaintiff and of the alleged sale. 
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The case of the FlainlifT is of tbiB nature. 
He alleges, that he dealt with a Chinaman^ 
whose name is now said to be Allock, who 
has lately disappeared, believing his name to 
be Ah : Sing« which is the name of the Defen- 
dant, that this Allpck and the Defendant 
came to his shop together for the purpose of 
purchasing goods, that the Pjfaintiff sold and 
delivered to them the goods in question rely- 
ing on the credit of the Defendant as owner 
of the shop at Rose-Hill, into which the goods 
were conveyed directly from the store of the 
Plaintiff, 

Much of the difficulty in dealing with cases 
of this description arises from the fact, that 
the parties are of different nationalities and 
do not anderstand the language of each other, 
and are usually but very imperfectly acquaint- 
ed with the Creole tongue, in which they do 
business, together. 

We have carefully considered the evidence 
on both sides and of course the Plaintiff must 
establish his ease and satisfy the Court that 
he has made out his claim in law, in whole or 
in part ; before he can succeed in obtaining 
judgment against his opponent, now, we are 
of opinion that the plaintiff has shewn that 
the goods now sued for, with the exception of 
those in the month of June last, (to the de- 
livery of which into the defendant's store, the 
plaintiff^s clerk Cannot speak), were sold to 
AUock and the defendant in company toge- 
ther, the plaintiff believing that they were 
both his debtors, in the transaction and liable 
to pay the price or at least, believing from the 
conduct of parties that defendant was the true 
purchaser and the goods in point of fact were 
delivered into his, the defendant's store, the 
defendant thus had the benefit of the goods, 
the price of which, we are satisfied, has never 
been paid to the plaintiff. 

To this extent, therefore, and no further 
we think the plaintiff has proved his case, 
and is entitled to a decree^ we therefore now 
give judgment in his favor for the balance, 
viz : the sum of $ 677.90 with one-half costs 
of suit as they may be taxed by the Master. 

And the provisional seizure made on the 
30th August last by usher Mai, of the goods 
of the said defendant, be converted into a 
saisie exécution. Costs to be paid out of the 
proceeds of such sale. 



SUPREME COURT. 



29 DB 1871, — Droit de la Cous Surèms 

DE FORCRR UN FAILLI A FOURNIR CAUTION 
SUFFISANTE POUR NE PAS QUrTTSR LE PATS 
AVANT QUE l'oN AIT PRONONCÉ UN Juoa«^ 
MENT DÉFINlTrF DANS SON AFFAIRE, — ^Evi* 
DBNCE. 



Restriction du droit de quitter la Co- 
lonie POUR UN FAILLI,— Ordonnance No. 



Limitation of the right of departure 
from the Colony of a Bankrupt,— 
Ordinance No. 29 of 1871, — Right of 

THE SUPKEMB CoURT TO FORCE BaNK* 

rupts to furnish sufficient security 
not to quit the island until final 
Judgment, — Evidence. 



Considérant la tendance qu^à la lot à restreins 
dre Vemprisonment pour protéger les droite 
du créancier f je suis (Popiniôn que ; â 
moifis ^ ue F on prouve clairement que le 
failli tombe sous le coup de l'Ordonnance, 
il ne peut être retenu en prison ou obligé 
de fournir caution. 



Looking at the inclination of the ' law now^a* 
days to restrict imprisonment so far as 
protection to creditors is concerned, I am 
of opinion that unless the evidence is clear 
that the Bankrupt is within the Ordinance 
he cannot be kept tn prison or forced to 
furnish security. 



HASSEM VALY,— Plaintiff. 



versus 



Fred. RICHER & Co.,— Defendant. 



Before 

Sir Charles Farquhar Shand, Kt., 

Chief Judge. 



W. NEWTON,'^Of Counsel for Plaintiff. 
F. Robert, — Attorney for the same. 

L. RouiLLARD. — Of Counsel for Defendant. 
P. E. DE Chazal, — Attorney for the same. 

gSrrf October 1872. 

After the law was abolished in 1871 which 
required the observance of certain formalities 
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befinre a person could quit the colony, a limi- 

• tation upon the general right of departure 

was placed by Ordinance No. 89 of the same 

Îrear by its second section which enacts as fol- 
ows: '' It shall however be lawful for a 
Judge of the Supreme Court in Chambers 
whenever it shall be proved to the satisfaction 
of such Judge that there is probable cause for 
believing that any person who has been duly 
adjudicated a Bankrupt, or any person who 
has petitioned the Court for leave to make a 
Ce9$io Bonorunif or who has petitioned the 
Court for an arrangement under the control 
of the Court, is about to quit the colony be- 
fore final judgment on the question' of the 
Bankrupt's certificate, or before final judg- 
ment, on the question of the Petitioner's ar- 
rangement under the control of the Court, to 
issue a warrant directed to any officer of the 
Court whereby he shall have authority to ar- 
rest such Bankrupt or Insolvent or Petitioner 
and him to detain in custody until such 
Bankrupt or insolvent or Petitioner shall 
have given good and sufficient security 
not to quit this colony until final judgment 
aforesaid or until a further order of the Court. 

Provided that it shall also be lawful for the 
Judge in Chambers not to issue his warrant 
in the first instance but to grant an . order to 
shew cause returnable in Chambers or before 
the Court, why such warrant should not issue. 

In the present case, on the affidavits of res- 
pectable traders that there was reasonable 
ground for believing that Hassem Valy, an 
Arab trader in this ("olony, wiio had lately 
been adjudicated Bankrupt was about to de- 
part the Island and on the affidavit of an 
usher of this Court who had been charged 
with the execution of a writ against him, 
that the said Hassem Valy could not be found 
though diligent search had been made for him, 
the Judge at Chambers oit the morning of the 
day of the departure of the Mail, granted a 
warrant for his apprehension under the above 
law of 1871. The party was found by the 
usher and committed to jail.' 

On a rule at his instance to shew cause why 
the warrant should not be set aside on the 
grounds set forth by the said Hassem Valy in 
an affidavit, vitz: that the allegations that 
he was about to leave the Island an 1 that his 
brother had left the colony with money be- 
longing, to him, the deponent, were false, that 
on the days when he could not be found, he 
had spent the greater part of the time in the 
office of his sollicitor in order to give him full 
explanations of his affairs, he being in Bank- 
ruptcy, the Judge at Chambers fixed an early 
hearing for the hearing of the case and allow- 
ed both parties to adduce such evidence as 
they might be advised to lead. 



A number of witnesses have been adduced 
on both sides, and the issue before the Courts 
taking the whole case into consideration from 
first to last, is to say whether it is satisfied^ 
that probable cause did exist, for believing 
that the Bankrupt was about to quit the co- 
lony. 

It was admitted by the Counsel for tlie 
Bankrupt, that at the time when the warrant 
was issued, no other cause could reasonably 
have been followed then to issue the warrant, 
but now that the whole case, in all, its por- 
tions was thoroughly investigated, it was 
proved that the Bankrupt had no intention 
to leave the Colony, and that the fears of his 
creditor! had given rise to certain rumOrs 
whifih gradually as in all such cases become 
more general, till some persons were led to 
believe on no certain evidence that the' Bank- 
rupt was about to quit the Island surepti- 
tiously. It ar^pears to me that looking at 
the whole case as now before me, there is a 
good deal of evidence to support the view jof 
the Bankrupt's Counsel, but those rumors are 
so far at least traced to the Bankrupt himself, 
who is stated to have alluded in conversation 
to the possibilitv of his leaving the Colony, 
if his affairs did not go well. But^ looking 
at the inclination of the law, now-a-days to 
restrict imprisonment in cases of debt, the 
inefficacy, so far as protection to creditors is 
concerned, of imprisonment in a case like 
this, or the finding of such caution to remain 
in the Colony as a Court could order. I am 
of opinion that unless the evidence is clear 
that the Bankrupt is within the Ordinance, 
the Court will not keep the Bankrupt in pri- 
son after a careful review of the evidence. I 
am not satisfied that the Bankrupt did intend 
to leave the Colony or that there was really 
probable cause for so believing, I find the 
existence of positive facts leading to this con- 
clusion is wantmg, and I shall therefore now • 
make an order for his discharge from JaiL 
His conduct will no doubt be thoroughly in- 
vestigated in the Court of Bankruptcy and 
due punishment allotted to him if he deserve 
it, order to issue for discharge of the Bank- 
rupt from Jail. No costs to either party. 



SUPREME COURT. 



Appel av Consbil Privé, — Délai, — Pou- 
voirs QUE LA Cour a de psrmettrs 
l'appel. 



Appeal to the Privy Council, — Delay,— 
Power to grant leave bt the Court. 
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BOLGERD,— Appellant. 

IN BE : 

PERROT,— Plaintiff. ' 

versus 
BOLQERD AND ANOR, — Defendant. 
GERARD, — Intervening Party. 



Before 

His Honor Sir Ch. Farquiiar Shand, Kt., 

Chief Judge and 

His Honor Mr. Justice Bestel, First 

Puisne Judge. 



BoLGERD, — Appeared for himself. 

F. SiMONET, — Attorney for Bolgerd. 

G. GuiBERT, — Of Counsel for widow Perrot. 
E. Pastor, — Attorney for the same, 

G. GuTBERT, — Of Counsel for Gerard, 
J. PiGNÉauY, — Attorney for the same. 

2Srd October 1872. 

In this ease as in the numerous suits to 
which Mr. Bolgerd lias been a party, in this 
Court, we have extended to him, much more 
than the usual indulgenee as he has acted 
without professional assiîitance. 

We have over and over again assigned that 
assistance to him, but as he usually insists on 
conducting his eases in his own way, that aid 
has been of little use to himself or the Court. 

Looking at the datas in the present case, it 
would appear, that the time within which 
the formaliMes for presenting an appeal to the 
privy council and the finding of caution by 
the intending appellant, has expired. We shall 
now hearp.u'ties on this po'uit for prima facte, 
at least, it would appinir that our power to 
grant leave to appeal is gone. 



SUPREME COURT. 



AcTK DE Vente, — Les termes ambigus ou 

OBSCURS SONT INTERPRÉTÉS CONTRE LE 

VENDEUR, —Art. 1602^ 1603 Code Civil. 



I Deed of Sale, — Ambiguities and obscuki- 

I TIES OF MEANING IS READ AGAINST THE 

VENDOR,— Art. I60i^, 1603 Code Civil. 



MARION,. -PLiintiff. 



tersuB 



TYACK,— Defendant. 



Before 

His Honor Sir Ch. Farquhar Shand Kto 

Chief Judge and 

The Honorable Mr. Justice Bestel, 

First Puisne Judge. 



T. L. Jenkins,— Of Counsel for Plaintiff, 
F. SiMONET, — Attorney for the same. 

L. Rot illard,— Of Counsel for Defendant. 
J. PiGNÉNUY,-— Attorney for the same. 



iSrd October 1872. 

This is the sequel of the case in which a 
former judgment was given under the date of 
16th July last. In obedience to that judgment 
Clément Galdemar and Alfred Ducray appear- 
ed in Court, by their Cou^isrl. 

They stated tliat their views of the case 
coincided more with these of the plaintiff 
than of the defendant, that they did not un- 
derstand that Alfred Ducray had by the con- 
veyance to the defendant in 1869 intended to 
sell tlie one acre which had been conveyed to 
him by his father in 18uO. 

It appears to us that whatever right of 
property Alfred Ducray iiad in tlie land in 
question or in any part of it, the whole of his 
rights w(;rtî conveyed by liim under the deed 
to tlie defendant datcul 20Û\ June 1869 prior 
to the deeds in favor of Galdemar, the author 
of the plaintiff. Ducray was one of the graur 
tors of tiiat deed (»f 18G9 under which the whole 
20 acres were sold and conveyed to Tyack the 
defendant. There was no restriction or reser- 
vation whatever of any part of the subjer^ts 
to which it might happen that Alfred Ducray 
had a double title, he and the other vendors 
declared that they sold, the entirety of the 
lands '^pour Monsieur Tyack,, jouir, faire 
^' et disposer du tout, comme de chose lui 
** appartenant en toute pro]niété au moyen 
*•' des présentes." 
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We need not say that by the rules of the 
code, the vendor ought to express his ineànin<v 
clearly in the deed of sale, that all obscurities 
^r ambiguities of meaning arc read against 
him,—** Le vendeur est tenu d'expliquer 
** clairement ce a quoi il s'oblige, tout pacte 
*^ obscure ou ambigu s'interprète contre le 
" vendeur, C. C. Articles 160i;î, 1603." 

Judgment will therefore be entered for the 
defendaiit with costs, any rights which the 
plaintiff may have against other parties 
reserved. 



SUPREME COURT. 



Reclamation d'un dépôt, — Cession de 
PRIORITÉ, — Le Plaigxant xe peut ré- 
clamer CE DEPOT AVANT d'aVOIR PROLVÉ 

« 

QUE LES DÉFENDEURS ONT ÉTÉ PAYÉS EN 
TOTALITÉ, — La NON-MENTION d'uNE INS- 
CRIPTION DANS LE Certificat d'Ins- 

(ÎRIPTIONS D'APUfts LEQUEL UN ORDRE A 
ÉTÉ ÉTABLI ^'E DOIT PAS ÊTRE CONSIDÉRÉ 
COMME UNE EXTINCTION DE LA DETTE. 



Claim of a deposit, — Cession of priority, 

— PlAINTIFFCANNOT claim the DEPOSIT 
UNTIL HE PROVES THAT THE DEFENDANTS 
HAVE BEEN FULLY PAID, — TlIE NON-MEN- 
TION OF AN INSCRIFflON IN THE CERTIFI- 
CATE OF Inscriptions upon which an 

ORDRE was ESTABLISHED MUST NOT BE 
INFERRED AS AN EXriNClTOMOFA DEBT. 



MONC AIM P, -Plaintiff. 



versus 



Le credit FONX'lEll de ILK MAURICE 

VoLCY DE SENNEVILLE and Auguste 

BELLET,— Defendants. 



Before 

His Honor Sir Vn, Farquhar S hand Kt.# 

Chief Judge ami 

His Honor Mr. Justice Bestel, 

First Puisne Judge. 



E. PELLEiiEÀr,— Of Counsel for Plaintiff.*- 

F. Malltst, — Attorney for the same. 

L. RouiLLARD, — Of Counsel for Defendants. 
J. PiGNÉGUT, — Attorney for the same. 

'23rd Octoher 1872, 

The déclara tioii -in this case alleges that ac* 
cording to a deed of partition of the goods be- 
longing to the comnuinity whicli had existed 
between Philippe Gaston Martin Moncampand 
Elise Mollière his deceased wife, an attribu- 
tion was made to the Plaintiff Jules Evenor 
Martin Moncan)p of a -sum of j> 4^^36.27 î?/5c, 
in bare ownership, and of similar sum in usu- 
fruit, to be paid by the said Philippe Gaston 
Martin Moncamp, the above sums making a* 
total sum (»f $851î^*50 3/ôc. wliich wei*c !iypo- 
thecated on the sugar Estate Le Souffleur si- 
tuate at Grand Port, then belonging to the 
said Philippe Gaston Martin Moncamp. That 
the Credit Foncier of Mauritius, made a loan 
of $130,000 to the said Gaston Maitin Mon- 
camp and Edgar d Martin Moncamp, then re- 
siding at Grand Port. 

That to secure payment of (he said sum of 
$130,000, the said Philippe Gaston Martin 
M an camp & Edgard Martin Moncamp, mort- 
gaged the sn;^ar Estate Les Mares in the dis- 
trict of Gran<l Port, then belonging to tliem, 
and the sugar Estate Le So^jflaur in the same 
district, then belonging to the said Philippe 
Gaston Martin Moncamp. 

Thnt in tlie deed of loan intervened amongst 
otlur persons, the Plaintiff in this case, first 
privil 'grd creditor upon the .said sugar Estate 
Le Sovjfflt.ur wlio j;ave tlie *' Crédit Foncier * 
do Pile Maurice " in the povsons of the De- 
fendants all priority and pref^-rence over his, 
the PlaintifTs claim, on the said E"^tat<^ L^ 
Suttjf^cur, that by a .subst'qucnt deed of the 
.17th November ISOf), signed by the Defen- 
dants the h)an above mentioned was reali^îed, 
and it was lurther slipuhited that *' Le Crédit 
Foncier de l'Ile Maurice," should keep and 
retain, as in fact they did keep and retain the 
sum of S-500 alleged to bo due bv the said 
Plnli])pc Ciaston MaVtin Moncamp to Messrs. 
Rudelle, Pipon and Vinay, for the sale ])rice, 
in principal and inten^t of a portion of land, 
admeasuring 02 acres, 84 perclics, known by 
the name of MonlmjnG Chaonet forming part 
of the sugar Estate Le Stjtrffleiir and the sum 
of $305.50 alleged to be due by the said Phi- 
lippe Gaston Martin Moncamp, to the Mauri- 
tius Government which sums amounting to- 
gether to the sum of $?805.;50c. ** Le Crédit 
Foncier de l'Ile Maurice " bound themselves 
to refund with interest at nine per centum 
per annum, from the date of the said deed on 
justification of the payment of the said sums 
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êSkàg^ to be due to Messrs. Budelle, Pipon 
ftnd Yinay and to the Mauritius Ooremment, 
that the said Crédit Foncier had received its 
interest for the loan of $180,000» long before 
the date of the seizure of Les Mares and Le 
Soudeur Estates. 

That the said Crédit Foncier had been col- 
located on the sale price of Les Mares for 
$1 16^00, with interest from the day of the 
said sale and on the sale price of Le Soudeur, 
for the sum of $25,860 with interest from the 
day of the said sale. 



That the said two collocations amounting 
together to the sum of $ H9,52S.22c. leaved 
a balance in favor of the Crédit «Foncier of 
$476.78, that as first privileged creditor on 
the Estate Le Souffleur^ the Plaintiff has the 
right to claim from the Defendants individual- 
ly and personally and from the Crédit Foncier 
-ine said sum of $2805.50c, deposited as afore- 
taid in the hands and left in the custody of 
the said Crédit Foncier, minus the balance 
aforesaid of $476.78. 

That the certificates of inscriptions of the 
6th November 1866, upon which the ordre, 
was established, makes no mention of the 
inscription, of the Mauritius Government, 
whence must be inferred the extinction of th j 
above two debts, if they ever had any exist- 
ence. 



That at all events the Crédit Foncier de 
l'Ile Maurice having received the two sums 
above mentioned, on the ordre of Les Mates 
and Le Souffleur^ have no right to require 
from the Plaintiff, the justification mentioned 
in the notarial deed of the 7th November 
1865. 

That the said sum of $S805.50c. was en- 
trusted to the Defendants as a deposit subject 
to the justification above alluded to, and was 
quite foreign to the loan of Le Crédit Ponder 
de rile Maurice, therefore the Defendants 
were personally responsible for the restitution 
of the said sum of $S805.50c. 

The declaration concludes wiili the prayer 
for judgment against the Defendants, con- 
demning the latter to refund and restitute to 
the Plaintiff the said sum of $^805.50, minus 
the sum of $476.78, so deposited and kept by 
the Crédit Foncier de Vile Maurice ivith in- 
terest at 9 per centum per annum from the 
17th November 1865 to the date of the judg- 
ment to be given on the present action. 

The Defendants jointly and severally plead- 
ed, that the Plaintiff was without right of 



action against them personally and individual- 
ly and mrayed that they be put out of the 
cause with costs. 

And the said Auguste Bellet, acting on be- 
half of and in his capacity of manager of the 
anonvmous Company or Society, known un- 
der the name of '^ Le Crédit Foncier de Pile 
Maurice " firstly traversed the whole declara- 
tion denied bemg indebted to the Plaintiff^ 
averred, that far from being the debtor of 
Plaintiff in any amount whatever with respect 
to the loan made by them to Hippolyte Le- 
mière and wife, to P. Gaston Martin Mon- 
canip and wife and to Edgard Martin Mon- 
camp, in the declaration referred to, was on the 
contrary the creditors of the latter of a balence 
of $3342.S8 value of the I7th May 1866, aa 
shown by bill of particulars annexed to the 
plea. The said Defendant Bellet accordingly 
prayed for a dismissal of the action with costs. 

The replication merely re-averred the facts 
alleged in the declaration^ issue was joined, 
parties were heard, 

JUDGMENT. 

Parties are agreed upon the facts of this 
case, the plaintiff expressly admits in his de- 
claration, that in the deed of loan, intervened ' 
amongst other persons, he the plaintiff, first 
privileged creditor, upon the said sugar estate 
Le Souffleur and gave Le Crédit Foncier de 
rile Maurice, in the persons, of the Defen- 
dants, all priority and preference over his. the . 
Plaintiff's claim, on the said Estate Le 
Souffleur, 

That on the realization of the deed of loan 
by a subsequent, deed of the 17th November 
1865, it was therein, stipulated that the said 
Credit Foncier, should keep and retain, as in 
fact, they did keep and retain the sums of 
% 2,500 and % 305 alleged to be due by the 
said Philippe Gaston Martin Moncamp to the 
parties in the deed referred to for the causes 
therein stated, the said two sums amounting 
together to the sum of % S,80ô.50, which said 
sums, the said Credit Foncier, bound them- 
selves, to refund with interests at nine per 
centum, per annum, from the date of the said 
deed, viz: 1 7th N^>vember 1865 on justifica- 
tion by the borrowers of the payment of the 
said sums alleged to be due. 

It is that total sum of $ ^,805.50 which 
the plaintiff were picks to recover from the 
^defendants, in person, and from the said 
Credit Foncier, minus however a sum of 
% 476.78, the balance admitted to be due by 
the plaintiff to the said Crédit Foncier, col- 
located as they have been at the ordre Les 
Mares {ox $116,500 with interest from the 
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day of the sale thereof» and for $958,60 at 
the ordre of Le Souffleur with interest from 
the day of the sale of the said last mentioned 
Estate. 

The Company upon the whole have recover- 
edy by those two collocations the total sum of 
% 129,583.— The amount of the loan beinff 
$ 1,80.000 and the sum received by the said 
Crédit Foncier $ 129,523 it necessarily follows 
that the Company arc creditors of the diffe- 
rence between the two sums. 

The account of the Company, the correct- 
ness of which, was not disputed shews, that 
the original borrowers though credited with 
the total sum now claimed by the Plaintiff, 
the Company nevertheless are still creditors 
of the original borrowers of the large sum of 
$3342.28. 

The Plaintiff having ceded his right of pri- 
ority and preference to the' Defendants until 
perfect payment, it necessarily follows that in 
order to recover the funds now claimed, the 
Plaintiff must prove that the Defendants have 
been fully paid. Without this proof the Com- 
pany are fully warranted in withholding the 
monies entrusted to them, and applying the 
same towards the extinction of this claim. 

In order however to avoid the logical infe- 
rence, of the above facts, the Plaintiff put in 
a contract ihadc by and between the Uefen- 
dants of the one part and Messrs. Quéland & 
Nestor Martin Moncamp of the other, under 
date of the 30th July 1866 duly registered, 
whereby, time was given by the Company to 
those two new owners by purchase, to pay off 
the amount of the loan, made to the previous 
and original owners and borrowers. 

It was then contended that the extension 
of time allowed, to the new purchasers, by the 
Company, brought about a novation, the ef- 
fect of which in law was to exonerate the ori- 
ginal debtors and of course, their surety the 
now Plaintiff from further liabilitv. 

In the first place, in order that novation 
should take place, upon the substitution of a 
new debtor, the former debtor must be dis- 
charged by the creditor Quéland and Nestor 
Martin Moncamp undertaking to pay the loan 
encumbering the estate of tlicir predc ccssors ; 
the Company allowed the amount of their 
loan to continue on the estate just as if the 
estates, Les Mares and Le Souffleur had ne- 
ver changed hands, and far from releasing the 
former owners their original debtors, and the 
surety, the Plaintiff, it was expressly stipula- 
ted in the contract, with Quéland and Nestor 
Martin Moncamp, that ** la présente proroga- 
tion de délai est consentie par la Compagnie 



le Crédit Foncier de Pile Maurice^ sous la 
réserve expresse de ses droits, actions, privi- 
lège et hypothèque, résultant de sa créance^ 
sans novation, ni dérogation pour les exercer, 
s'il y a lieu, en cas d'inexécution des présen- 
tes conventions. " 

Be it further observed that the Plaintiff 
was no party to the deed of continuation du 
prêt and without therefore right to avail him- 
self thereof, to discharge himself from his lia- 
bilities to the said Crédit Foncier. 



The action against Senneville and BeUet 
in their private character must be d ismissed 
with costs. They having evidently acted for 
and on behalf of the Company. 

The action directed against Bellet in his 
capacity of manager of the Company, le Cré- 
dit Foncier de l'Ile Maurice, must in like 
manner be dismissed with costs against Plain- 
tiff. 



BAIL COURT. 



Appel d'un jugement de Magistrat db 
District, Art. 40 du Code Pénal, — 
Deux accusations distinctes dans la 

MÊME information, — POSSESSION d'oBJETS 
VOLÉS SANS EXCUSE OU JUSTIFICATION SUF- 
FISANTE ET RECELEUR d'oBJETS VOLÉS SA- 
chant que ces objets avaient été volés 
— L'information obscure doit embar- 
rasser LA DEFENCE, — JUGEMENT INFIRMÉ. 



Appeal of a judgment of District Ma- 
gistrate, — Art. 40 of the Penal Code. 
— Two distinct charges in the same 
information, — Possession of stolen 

PROPERTY without SUFFICIENT EXCUSE 
OR JUSTIFICATION AND RESETTER OF STOLEN 
goods well knowing the SAME TO HAVE 
BEEN STOLEN, — ThE OBSCURITY OF THE 
INFORMATION MUST EMBARRASS THE DE- 
FENCE, — Judgment quashed. 



TEEROOVENGADON,— Appellant. 



versus 



THE QUEEN,— Respondant. 
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Before 

His Honor Mr. Justice Gorrie, Second 

Pi\isne Judge. 



W. Newton, — Of Counsel for the Appollaut. 
M. Sauziek, — Attorney for the same. 

The Subs. Proc. & Adv, Gen.— Of Counsel 

for the Crown. 
J. IJoucHET, — Attorney for the same. 



29M October 1872. 

In this case the Aj)])ellant had been char- 
ged before thn Junior District Magistrate of 
•Port Louis, with htiving in his ])os.sos:sion 
without sufficient excuse or justificatio!! one 
copper pump, the property of one Sliamaino- 
de Moussa of No. ôO, Ûoyal street, ** well 
knowing the above pump to he stolen pro- 
perty." 



/■ 



The Junior District Magii>trate convicted 
the accused *' of haviiij»; been knowingly and 
/ without sufficient e.\cuse or justification, found 
\ in possession of stolen pro|)erty." — Art. 40 
/ of the Penal Code provides that *^ thoso who 
/ knowingly shall have received" in whole or 
/ in part, or who without sufficient excuse or 
justification, shall liave been '* found to liave 
in tlicir possession articles " carried off, abs- 
tracted or obtained by ** means of a crime or 
misdemeanour " shall \h^ held and punished as 
accomplices in such crime or misdemeanour. 

The Court had recpntly the opportunity of 
considering this articlv in the apj)eal ^* Auba- 
garon v. The Queen " heard before the lîail 
Court on 29lh April last, and it was then 
laid down that the article setforth two modes 
in which persons might so act as to consti- 
tute themselves accomplices to the crime or 
misdemeanor, the one that of ^* knowingly 
receiving the articles, and the other that of 
being found in possession of such articles 
without sufficient excuse or jtistification/' 

The former implies a guilty knowledge of 
the crime and receiving tlic articles thereup- 
on the latter forms a wider net to include 
those against whom that actual knowledge 
may not be capable of proof but who in tlie 
other hand are found in possession of the ar- 
ticles \Vithout being able to give such an ac- 
ount of their po.s.session as to show good faith. 
The second head of tlie article is not to be 
found in the French Penal Code 

It was then also laid down that the charge 
ought to specify the exact offence alleged 



against the accused and that the conviction 
ought to be strictly in harmony with the 
charge. 

Tn this case we have the information be- 
ginning apparently under the second head of 
the article viz : that the accused had in his 
])Ossession without sufficient excuse or justi- 
fication a certain article, btit adding the 
words ; '* well knowing the above pump to 
be stolen," which would bring the offencp un- 
der the first head if it had made mention of 
*' receiving " which is of the essence of the 
offence described in the first branch. The 
conviction on the other hand is for "know- 
ingly " and without sufficient excuse or jus- 
tification being found injiossession of stolen 
property — a ferm of words differing somewhat 
from the charge and as it stands neither ac- 
curately setting forth the offence under the 
one head nor the other of the Penal Code. 



Bf»fore, however, determining whether this 
is sufficient of itself to invali<late tlie convic- 
tion, it appears to me that the objection taken 
by the appellant that there was in the infor- 
mation no s^ifficient specification of the crime 
in which the accused was alleged to he an ac- 
complice merits a very careful examination. 

The first head of Art. 40 sets forth the of- 
fence of '' knowingly receiving" articles ob-^ 
taiaied by means of a crime or misdemeanor 
the ordinary case, for example, of reset of sto- 
len goods. But before such a charge can be 
entertained and still more before charge un- 
der the second liead can be entertained some- 
{\\\\\iX more is necessary than the mere .lUejja- 
tion that the goods were stolen. The article of 
the Code goes on to say that those who are 
guilty of knowingly vecelviii<»or havingin their 
possession etc., sliall be held and punished as 
accomplices in such crime or misdemea- 
nour. If the accused, the supposed accom- 
plice, had been cl)arg(d along with the princi- 
pal the information would necessarily have 
contained the ingredients of the crime itself 
the when, where, and from whom the articles 
were stolen. 

I^ut it can be said that these are less im- 
portant when th(î accomplice is charged in 
absence of the principal ? Not only in this 
case was there nothing beyond the general 
allegation that the property was " stolen/! 
but it was not even staled from whose pos- 
session or custody the article was stolen, and 
in point of fact it apj)ears from the evidence 
that the alleged owner did not know the art- 
icle had been stolen until he saw it in the 
hands of the Police. Before the accused could 
*' knowingly " receive goods the proceeds of 
a larceny, the prosecutor is surely bound to 
set forth the offence of which the accused is 
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alleged to liare." known '' and in which he 
is to be held {is, an accomplice and punished 
as such. Tbére is-jio sucn crime under this 
article as that of a person receiviug or being 
without justification in possession of articles 
** well knowing " in a 'general or mofal 
sense, that the goods were stolen. — The Of- 
ficers of Police may have the best possible 
reasons for believing a person to be a resetter 
of stolen goods» and tnc mental conclusion 
come to by them as to the person, may be 
much the same as the mental conclusion 
of the suspected person himself as to the 
goods with which he deaU. ' He may have the 
best possible reasons for believing that, 
the' articles were stolen, and thus, morally 
he may very justly be said to be in posses- 
sion of articles ^' well knowing " the same 
to be stolen property ! — But the law does 
not and cannot deal with abstractions, with 
mental, operations apart from the facts which 
exlubit these outwardly or as in the class 
with which we are dealing with the facts 
which convey the knowledge- of the crime 
itself to the receiver, or in regard to which 
his good faith in obtaining p<>sses8ion .may 
be estimated. 

It will be' observed that Art. 40 of the 
Penal Code forms part of a chapter which 
does not deal with any specific class of cri- ' 
mes — It treats of thé " persons punishable, 
excusable or responsible for crimes or misdc- ' 
mcanours." 

Tlje first Article of tlie Chapter provides 
that, ** accomplices shall be punished with 
the same kind of punishment, or one of the 
punishments applicable to such crime or mis- 
demeanour" Art. 40 sets forth that a certain 
description of persons sHall be held to be ac- 
complices in. the crime or misdemeanour by 
which articles have been carried ofi^, abstract- 
ed or obtained. 
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The Article accordingly can only be ap- 
plicable where these is a particular ninie or 
misdemeanour in which the Accused can be 
held to be an accomplice? and this ])articulur 
crime or misdemeanour must be as correctly 
and sufficiently charged ngainst the ])crson 
whom the ])rosecutor alleges to be an accom- 
plice, as if he were establishing it against 
the princifial it being well understood that 
the accomplice may be prosecuted to conviction 
either in the absence of the principal, or 
where the principal has neither been tried 
nor found and even when he may be wholly 
unknown. 

The nature of the evidence in this case 
showjs how necessary it is that the Accused 
should be informed of the specific crime or 



misdemeanour in which he is alleged to be 
accomplice. The stolen article is a copper 
pump used for the purpose of passing oil 
from larger casks to the smaller vessels used 
in the retail tiade. It is therefore an article 
in ordinary use among Traders — The Accu- 
sed is a trader as well as the party from 
whom the pump is said to have been stolen. — 
The Police had searched his premises hot be- 
cause they suspected him of having posses- 
sion of the pump of Shamamode, the alleged 
owner, but because they expected to find 
there the pumpof one Martin. The Police were' 
wrong in this supposition, Martin having de- 
clared that the pump was not his, and it was 
only when they were carrying the pump along 
the street that Shamamode or some * one in 
his employment alleged that the pump was 
his, and for the first time according to his 
own statement learned, that his pump had 
been stolen when he thus discovered it in 
the hands of the detectives. 



The accused set up a defence of a' specific 
jcind with the view of showing that he was 
honestly in possession of the pump and that 
it was not the property of îShamamodc — Upon 
the mere question of eviîlence we should of 
course have been disposed to place the greatest 
reliance upon the decision of the Magistrate 
who saw the witnesses and could best judge 
of the amount of credibility to be given to each, 
liefore however evidence can be allowed to 
have weight either for or against a prisoner 
the offencuof which he is charged must be 
clearly and accurately set forth because in 
this manner only can the evidence be justly 
weighed or estimated at its proper value, — 
Now, the Article of the* Penal Code fuuiuled 
on, requires as we hâve seen that the charge 
shall be so laid agaiujrt the accused as to set 
forth sjiccifically the particular crime or nn*s- 
demeanour, in which he alleged to be. an ac- 
comphce, and before conviction can follow, 
either to prove against him the receiving of 
the stolen articles ** knowing" the ariichs to 
have been obtain by means of that particular 
crime or misdemeanour, or to prove j)os.ses- 
sion of the articles so obtained by means of 
that particular crime or misdemeanour .with- 
out the accused being able to show any suf- 
ficient excuse or justification as to the man-^ 
ner in w'hich they have ccmje into his posses- 
sion. Taking these principles as our guide 
and applying them to the case before us, I 
find that the Information does not sufficiently 
set forth the crime or misdemeonour in which 
the accused was to be held as an accomplice 
and that the conviction,, which in itself is 
cgually bad in this respect, must be quashed. 
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BAIL COURT. 



Appel d'un Jugement de Magistrat de 
District, — Condamnation en vertu de 
l'Art. 301 du Code Pénal, quoique lbs 
témoig)fages aient prouvé que le vol 
avait été commis la nuit avec effrac- 
TION, — Pouvoir qu'a le Magistrat d'in- 
fliger UNE PEINE MOINS FORTE AVEC LE 

consentement de la partie qui poursuit, 
— Appel rejeté. 



Appeal from a Judgment of the District 
Magistrate, — Conviction under Art. 
301 JOF THE Penal Code though the 
Evidence showed that the larceny 

HAD been committed BY NIGHT AND 
BREAKING, — RiGHT OF MAGISTRATE TO 
APPLY A LESSER PENALTY WITH THE CON- 
SENT OF PROSECUT0R,-r-APPEAL DISMISSED. 



BAWARASAH alias BAWARASING 

— Appellant. 
versîés 

THE QUEEN,—Respoiident. 



Before 

His Honor Sir Ch. Farquhar Shand Kt., 

Chief Judge. 



T. L. Jenkins,- Of Counsel for Appellant. 
A. Pitot,^^ Attorney for the same. 

W. NewtoNj — Of Counsel for the Crown. 
J. BoucnET,-^Attornev for the same. 

Ut November 1872. 

The appellant a domestic servant was char- 
ged in the District Court of Plaines Wilhems 
with stealing four Turkeys the property of his 
employer under article 301 of the Penal Code 
simple theft. 

He was convicted and sentenced to one 
year imprisonment, with labor and costs. 

He appealed and inter alia pleaded : first. The 
evidence if it were to be believed, disclosed 
that the theft was done by night and breaking 
of the fowl house. It was therefore the duty 
of the Magistrate to have remitted the man 



to the Superior Court, and the proceeding 
ought to be quashed ; 2nd the Magistrate has 
not in terms of §§ 118, 119 of the Ordinancaé 
No. 85 of 1858 extended the cpnviction in the 
formal shape required by law. 

THE COURT. 

■ _ ■ 

Taking the second objection in thé first 
place, I shall take care, that the Magistrate 
be communicated/ with on the subject, but 
under §§ 103 the Ordinance of 1852^ any such 
omission, will not annul the conviction» 

As to the first point argued, it is true that, 
larceny by night and with breaking cWâraed 
under article 306 of the Penal Code of 18S8 
is a crime not within the jurisdiction of the 
District Magistrate, (in the octavo edition of 
the printed Ordinances for 1869, this article 
306 is strangely omitted,) but in such a case 
as the present is was quite within the compe- 
tency of the Magistrate and the prosecutor 
and consistent with the jurisprudence of this 
Court to deal with the case as one of simple 
theft. It will be noted that, th^t was the only 
charge prefered against the prisoner, aggra- 
vations, such as appeared incidentally in the 
course of the proof might be eliminated by 
the judge and prosecutor if they saw cause, 
and the lesset case charged viz : simple thejft, 
might be all that was insisted in by the pro- 
secutor with leave of the Court. 

This was. practically the course followed in 
the present instance. 

Confining myself to the case before me I 
am of opinion that the conviction was right 
and ought not to be disturbed, that the ap- 
peal must be and is hereby dismissed with 
costs. 



BAIL COURT, 



Appel d'un Jugement du Magistrat de 
District des Seychelles, — Résiliation 

DE LA VENXK^ — ^RbSTITUTION DU PRIX,— 

Dommages. 



Appeal from a Judgment of the District 
Magistrate OF Seychelles, — Cancella- 
tion OF DEED OF SALE, — REFUNDING OlP 

the money spent on the purchase,— 
Damages. 
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Dans toutes les araires où- elles doivent accor- 
der des dommages, les Cours de Justice 
■ sont liées par certaines règles gj^i Ifûrdé^ 
fendent Raccorder Jes compehsàtiàhs nour 
des pertes inattendues, for faites, et indi- 
rects.-^ Art. i 15Ô Code Civil. Il n'y a pas 
de lien direct et immédiat entre les attéga* 
tiens de Loiseau et la faute de d^Offay en 
vendant un terrain dont les homes n* étaient 
pas déterminées ou n* avaient pas 4té véri- 
fiées. Appel refeté. 



In aU cases of awarding damages. Courts of 
Justice are bot(nd down by certain rules 
which prohibit them from allowing com- 
pensations for any Unexpected^ incidente^ 
and indirect losses— Code Civil Art. 115Q 
There is plainly no direct and immediate 
connection between the allegations of appel- 
lant and the fault or misconduct of the 
respondent in selling land with uncertain 
and inascertained boundaries. — Appeal 
dismissed. 



Leopold LOISEA.U, — Appellant. 



versus. 



EuoÈNB D'OFFAY,— Respondant. 



Before 

His Honor Sir Ch. FAmQuuAR Shand/ Kt«> 

Chief Judge. 



C. M. Campjbbll,— Of Counsel for Appellant 
J. H. AcKBOTD^— Attorney for the same. 

W. Newton,— Of Counsel for Respondent. 
A. PB CoHARifOKD, — ^Attorney for the same. 



1st November 1872. 

THE COURT. 

This was an appeal from a judgment ctf 
the District Magistrate of Seychelles, thé 
Plaintiff now Appellant, asked four things 
in his original plaint, vizt : 

lo. That the sale of a plot of ground of the 
alleged extent of 217 acres, sold with all legal' 
guarantees, by the Oeffenàarit' to the Phitntiff 
m virtue of a notarial deed drawn up by and 
passed in presence of Noël Jbuiinis,- Notary 



public, duly assisted by competent witnesses^ 
on the 22nd June 1871, should be cancelled 
and annulled. ^ 

2nd« That the defendant should be jcon- 
demned to refund to plaintiff the sum of ene 
hundred and fifty dollars paid to defendant . 
as appears from the said notarial deed tigjB* 
ther with interest, thereon at 9 op to reckon 
from the 22nd June 1871. 

3rd. That defendant should be condemned 
to pay to plaintiff the sum of five hundred dol* 
lars for damages and prejudice suffered, by 
plaintiff on account of defendants fault. Be- 
cause amongst other legal reasons in the said 
notarial deed, defendant sold to plaintiff the 
said plot of çrounà of the alleged extent of 
217 acres with all the guarantees, and plaintiff 
has been evicted therefrom by Jules Cauvin 
& wife, in virtue of a Survey made by Theo- 
dore Butler Sworn Land Surveyor with all 
costs of suit. 

After a number of postponements fo^ n^ost 
of which no reason appears upon the face of 
the Record, the Court proceeded with the 
case and disposed of it, by rejecting, no feWer 
than 7 objections put forward by the de¥en* 
dant, before he pleaded on the merits, his 
plea was the general issue,* the case went on 
and resulted in a judgment by the Magistrate 
in favor of the plaiûtiff in all the heads of 
his claim,-except the hstj the demand for da- 
mages ; costs of suit, were also awarded to 
the plaintiff by the judgment. 

He now appeals and maintains that the 
damages for which he concluded ought to 
have been awarded to him. 

His own account of the circumstances out 
of which the alleged damages arose is con- 
tained in his deposition when examined before 
the District Court and is as follows, after 
being put -in possession of the subjects pur- 
chased by htm ïroni'the respimdent Mr. D*Of- 
fay, vizt, the " Porèt noire, ** he goes On to 
say: Mr. D'Offay pointed out to me the 
boundary line, he pointed out to me the 
boundary line on the •* forêt noire '* side of 
the land, the " forêt noire " belonged, to Mr. 
Jules Cauvin, later on, T had a discuMion 
'with Mr. Jules Cauvin, about the bonndary 
line seimrating his property from mine, I waD 
cutting wood near my boundary line wlien 
Mr. Jules Cauvin. came and told me that I 
was cutting wood 6n his Estate, I was cut- 
ting the wood within the boundary line ^ven 
to mjB by Mr. D'Offay, when he put me in 
possession, I told' Mr. Cauvin so, Mr. CaiiVin, 
warned me thro' the medium of an U8h.er,.that 
if I continued to cut wood on that spof^' he 
would sue me 'in damages, I continued to cut 
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wood on that spot then Mr. Cauvin asked fot 
a survey, the survey was commenced by Mr« 
Butler assisted by Mr Cauvin, when thé boun- 
dary line reached the place where Mr D'Offay 
had given me my boundary line, I objected 
to its being continued^ I objected because if 
t}ie line had been continued, it would have 
cut off a portion of my land by thé line 1 mean 
the " ligne de profondeur,'* the portion of my 
land which the line would have cut off was 
the portion on which I was cutting wood at 
the time, Mr Cauvin entered before this Court 
an action in nullity of the opposition, I de- 
fended the action, I retained .Counsel, the 
opposition was declared null and the sur- 
vey ordered to be proceeded with, the sur- 
vey was then completed, the line to which 
I objected being followed. The result was the 
greater portion of my land was talTen away 
by that survey, after the judgment ordering 
the survey to be continued, but. before the sur- 
vey was completed Mr Jules Chaavin prose- 
cuted me before this Court for larceny of wood; 
the wood for which I had been prosecuted 
had been cu,t, some by me, and some by Mr, 
D'Offay before me, upon that portion of my 
land which was taken from me by the survey, 
I was sentenced to ten days imprisonment 
with labor and to retufn to Mr. Cauvin, the 
wood I had taken* I underwent the ten da\s 
imprisonment, I am a trader (hands in his 
. license) I was put to a great deal of expense, 
on account of the action in nullity brought 
against me by Cauvin, I had to pay one 
hundred dollars to Cauvin I paid thirty dol- 
lars to my Counsel and I had to pay about 
thirty dollars in Court for costs, such is the 
appellant's own account of the matter. 

The seller was undoubtedly bound to gua- 
rantee, the subjects -sold and in case of eviction 
to pay the damages, but the question here, is 
what sort of damages, he had to pay, no such 
damages as are here alleged appear to fall 
within the rules established by the Code, in 
cases of eviction and ef compensation by da- 
mages genei-ally, C C. Art. 1630, " Lorsque 
la garantie a été promise, ou qu'il n'a rien été 
stipulé a ce sujet, si l'acquéi-eur est évincé il 
a droit dé demander contre le vendeur, lo. la 
restitution du prix, 2o. celle des fruits, hrs^ 
qu*il est obligé de les rendre, au propriétaire 
qui l'évincé, 3o. les frais faits siir la nemande 
en garantie de l'acheteur ei ceux faits par le 
demandeur originaire. 4o. Enfin, les domma- 
ges et intérêts, ainsi que les frais et loyaux 
coûts du contrat " but in ail cases of award- 
ing damages Courts of Justice are bound down 
by certain rules which prohibit them from al- 
lowing compensation for incidental, ufiexpect» 
ed and indirect losses Art. C. C. 1150. " Le 
débiteur n'est tenu que des dommages et in- 
térêts qui ont été prévus ou qu'on a pu pré- 
voir lora du contrat, lorsque ce n'est point par 



son dol que l'obligation n'est point exécutée 
Art, 1151. Dans le casmênie ou l'inexécution 
de la convention résulte, du dol du débiteur, 
les dommages et iptérèts ne doivent compren- 
dre,, à l'égard de la perte éprouvée par le -cré- 
ancier et du gain dont il a été privé/ que ce 
'qui est une suite immédiate et directe de l'i- 
nexécution de la convention. 

There is no allegation 'here of bad faith on 
the part of D'Offay, now whatis the real state 
of the case. — Part of the subjects sold by him 
to the appellant was found on enqtiiry, not 
to be his property, but the appellant instead 
of falling back uj)on and relying on his legal 
rights of guarantee .which the seller was bound. 
. by the law to give, took up. the cudgel in his 
own defence, got himself involved in serious 
and costly litigation, exposed hiinself to a 
charge and conviction of stealing wood, and to 
the punishment of imprisonment ai^d the pe- 
nalties consOBquent thereupon. All this the 
appellant brought upon himself. There is 
plainly no direct and immediate connection 
between those things and the fault or miscon- 
duct of the respondent in selling land with 
uncertain, and at the time, unascertained 
bouncUrios The appeal must therefore be and 
is hereby dismissed; but looking at all the cir- 
cumstances without costs. 



SUPREME COURT. 



Rapport du Master sur un compts, ^- 
Exceptions prises par les deux parties, 
— Comptes référés au Master pour 
en fixer définitivement le montant. 



Master's report on account, —Exceptions 
to the same by both parties,— AcCpITMTS 

RBMriTED TO THE M ASTER TO ADJUST, IT» 
FINAL AMOUNT. 



BRÉARD,— Plaintiff. 

versus 

THE CEYLON COMPANY UMÎTED, 

— Defendant. 

Before 

His Hcrnor Sir Ch. Farquhar Shand Kt., 

Chief Judge and 
. His Honor Mr. Justice Gorrie, Seoond 

Puisne Judge. 
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L. RouiLLARD,— Of Counsel for the Plaintiff. 
M. Sa nziBa,—> Attorney for the same. 

Thb Honorabls E. J. LÉOLfeio,— Of Cdiin- 

8él for Defendant. 
E. DuviviEB,— Defendant's A.tiorney. 

' Iteth September 1872. 

The Court having heard counsel.for plaintiff 
and defendants, on rtieir several exceptions to 
the Master's final report in thiis cause, repel 

. the exceptions of the plaintiff to the aforesaid 
final Report^ and (Kustain and approve thereof 
on all the i)oint8 excepted to. As regards the 
exceptions of the defendants, the ('ourt, — 
lo. Repel the first and second exceptions re- 
lating to the sums paid to Darné and Ferran^ 
and approve of the final Teport* thereupon ; 

- So. Sustain the exception as regards the count 
XlV ^'freight" on ** sugars, guano and provi- 
sions,*' and direct thé account to be corrected by 
charging to the sequestration the freight of 
the additional sugars ($ T28.Q0) which the 
Court ordered to be embraced in the seques- 
tration account ; 3o. Repel the exception to 
the count entitled Buppliet of rice pending 
the sequestration, and approve of the Master's 
finding thereupTon ; 4o. And as to the excep- 
tion relating to thé counts in regard to interest 
on the sequestration account, the Court ap- 
proves of the finding of the Master that 
interest should * be allowed on both sides of 
the account, on the balance advanced or in 
hand, but direct that the rate on advances be 
chàrgeaj)le by the defendants at 12 per cent, 
and on snms in band, in favor of the Estate 
that interest be allowed, at the rate of 9 per 
cent per annum, to the date of the closing of 
the account on 19th October 1865. On all 
other points embraced therein the said final 
report is sustained and approved including 
the striking out of the Bill of costs of He- 
wetson from the sequestration account, which 
by the judgment of the Court of 7th Februa- 
ry 1 872 was to be embraced in the final 
judgment. 

The Court having also heard parties on the 
two points reserved for determination in thé 
said judgment viz : The commission claimed 
by the sequestrator, and'the question of inte- 
rest on the final balance do order and decide 
as follows; 

lo. As to the commission, the Oourt having 
dealt with the final report of the Master on 
• the footing of a strict 4iccounting by the 
sequestrator and having also ordered by theiv 
former judgment extensive corrections of the 
accounf, upon the same principle are not dis* 
posed to withhold the coMmission from the 
sequestrator, which was -embraced in the ordec 
j)f sequestration. They accordingly allow the 



same at the rate of 5 per cent upon the sugars 
received in town by the sequestrator up to 
the 5th October. 1864 and at the rate of S 
per cent, thereafter, the defendant having on 
that date placed himself in -the hands of the 
Court, as to the rate of commission to be 
allowed. 

2o. As to the interest on the final balance 
for the sum admitted by thé defendants to be 
due at the closing of the account, and which 
was ultimately paid by them to the parties 
collocated by the Master in the proceedings 
of adjudication and sale of the Estate Sa- 
vannah, the Court find no interest due, the 
amouut having been attached in the hands of 
the defendants on or about the date of the 
final closing of the account, but on the ba- 
lance which has been found due, by the de- 
fendants on the correction of their accounts 
in this suit, the Court allow to the plaintiff 
interest at the rate of nine per cent per 
annum, from the dateof the final closing of the 
account until paid. (Tests df suit in tovoV of 
plaintiff. The Court remit to the Master to 
adjust the final account now due to the'piain- 
tfff m terms of this judgment. 



BAIL COURT. 



•? 



Ap^BL d'un JXJOEBIENT DU MaQISTRAT DB 
DiSTKlCT DB LA SaVANNB, — t)firrOUENB- 

MENT,— Art.- 838 pu Code Pénal. 



Appeal frqm a judôment of the District 
Magistrate op Savanne, — Embezzlb- 
MENT» — Art. 888 Penal Code. 



^information ^ doit contenir la description 
exacte du délit allégué et doit dire aussi au 
préjudice de qui le détournement a été 
commis, ^ 

V absence des mots '^ to the prefudice of 
whom'* rend mauvaise Pinformation Cri* 
minelle. 

Jugement infirmé. 



The information must hear upon its face the 
exact description of the agencé charged, 
and to whose prejudice the embezHe/nent 

• ' has been committed. 
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Jfhe absence of the wordê *' io the, pr^fudice 
qf whom " vUiates a Orimin4$linfonnation^ 

Conviotion. qufuhed. 



TOUSSAINT,— Appellant. 



versus 



THE QUERN.— Respondents 



Before 

The Honorable Mr. Justice B^tel, First 

JPu^sne Judge. 



.G. GuiOTHT,—Of Counsel for Appell^t. 
f. jOu;[BBBT,-r Attorney ifor the same. 

L, Cox Subs. Proc. & Adv. Gen.-<)f . Coun- 
sel foi; t^ç. ÇjfO wn. 
J. BouBHBT, — Attorney for the same. 

15M November 1872. 

This was an. appef^l ftom a conviction of 
the District Magistrate of Savanne, of the 9th 
September last finding the appellaiit guilty 
of having with intent to defraud, unlawfully 
;destroyj^d.a certain sojus-sèipg-priyé purpor- 
ting to bë the annulfation pf a cert$ûu lease 
entrusted to the appellfint hy one Volny Vir- 
ginie, on condition that it might be returned 
to the latter. The appellant was sentenced to 
two months imprisonment^ and to $ 10 fine 
with costs. 



The legiility of the cotnviqtion .was disputed 
b} G. Guibert of. Counsel for the appellant 
on several grounds» and amongst others on 
that of the insufficiency of the information* 
.to warj!;^nt ,the. Magistratjs in convicting, the 
appellant and se^Xencing him to the heavy^ 
.punishment pronounced, against him. 



v.t 



In which ever Court a man is called upon 
tQ 4^e,i^d hiçiself upon any given chargQ 
^^rgûfi4i^ÇÎ!;^]^^t,ii;^i^. indispensable that tne 
information or charge preferred, should sell 
forth, upon the face of it an exact description: 
of the ofieniq^.. Tl^ai^ ([ascription of the charge 
in the information, must include in *^ expresi 
" terms etery ir^jx^dient required by thq 
" statute or a statement of the facts which 
'' consti^u^^ the offence» for nothing pi \iq;t bcj 
'' \mt t9..^^tldm^ntori^fex^nce or argument} 
" for l|^p^ng outjV^hç ^^scnption^r For it i^ 
*^ a rule with respect tojjummaijf proceedings 
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before Justices on Penal Statutes, that after 
a conviction nothing can be intended, so as 
to get rid of any defect in point of form, 
for every thing pecessary to supporV ^^^ 
copviction must appear on the face of the 
proceedings, and robust be cstablitbedtby 
regular proof, or by the admission of the 
party of that which is not proved. A direct 
and positive charge must be stated against 
the defendant, and all the f^icts thei^selvra 
must bç stated and • not left to be gajAi^red 
by inference or intendment, in ofder that 
the Court, may jvid^, whether or not, they 
amount to a legal offence. (Oke'sS^^l. 
Synopsis page 114 and the authorities 
quoted.) ** 
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Again not only must all the facts and cir- 
constances which çonflitÂtute the offence be 
^^ted, but ihey .must be stated wiih.smch 
certainty and precision, that the defendant 
may be enabled to judge whether they dons- 
(Uute an indjctable offence or not, in or^er 
that he may demur or plead to the indictment 
accordiiigly. 

*' And if any fact or circuiQsUuice, which 
*' is a necessary ingrédient of the oSence be 
'* omitted. . ^ .Such oniission vitiates, th^e in- 
^' dictmei^t, and the clefendant may avail 
^' hio^self of it by denptorrer. potion ;in arrest 
'^ of indûment or writ of enpr. (Aj:oI|bold 
** Criminal pleadings pages 42 and 4S, gnd 
*' in thjs Island pn Appeal.) 

Testing the information in this case by jthe 
rule above, its insufficiency wiR at once beepme 
apparent. 

In order th^at-the embezzlement (or rather 
détournement) be' an offence punishable by 
Article S33 of our Penal Cock, it is re<}uirea 
that the détournement shoulfl have been .epm- 
mitted to the prejudice of the owners^ po^jtes- 
iors or détenteurs^ of the subject matter of 
the embczBlement, (Chauveau Adplphe and 
Fausiin Hélie, Théorie du Code VemsX fran- 
çais Article 408, volume 5 page 419) answer- 
ing to Article 333 of our Penal Codp, '* cet 
" Article 408 en définissaiit rabu^.decpnfian* 
'< oe pose avec clarté les. oarac^ires jçoij^sjitu- 

tifs du déljLt, il exige Jo. q)ie le prévenu: ait 

détpvim'é ou disûpé Ifiis objects confiés, 2o. 

que ce détournement ait été coQimis 'nu 
** préjudice des propriétaires possesseurs ou 

.•déten.teurs ; 3p, x^ue les objets soient des 
l effets, deniers,, ^larchandises, ballets, quit- 
'^ tances, pu tous autres écrits contenant -ou 
f* ôpéran t obligation ou déqhafge — 4o. que les 

objets ^Q^ été remis à titre de louage &a., 

ces quatre règjLes. ,* .forment les éléments 
^* e9sent%dsà^\xAi\\t^ qui ^ne peut !exister que 
f' iprequ'jelles s'appjliqueat à la fois au même 
'* ffftt '* land at page 4!è7, the same^rifers go 
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on to sajr, '^ nous arrivons à la deuxième con- 
" dition prescrite par TArtiolç 408 pour qu'il 
'* y ait délit ; c'est que le détournement frau- 
'^ duleux ait été commis au préjudice ' des 
'^ prapriétaireêf possesseurs ou détenteurs. 11 
'' résulte en premier lieu de cette règle qu'il 
" n'y a point'de délit lorsqu'il n'y a point de 
'^ préjudice causé et que par conséquent la 
^' restitution même âpres un usage momenttoé 
" l'empêche d'exister, il en résulte en second 
** lieu que ce préjudice n'est lui-même un 
** élément qu'autant qu'il porte sur les pro- 
" priétaires, possesseurs ou détenteurs des 
'* éfets détournés.'' 

The. authority of the cases upon which the 
rule has been laid down by Archbold in his 
Criminal pleadings^ clearly .shews that the 
objection I have taken^ said Giiibert^ is still 
in time although the prisoner has pleaded not' 
guilty to the defective iiiformatioh laid before* 
thé Magistrate. 

This proposition was denied by the substi- 
tute Procureur General, who contended that 
all objections to any Criminal information for 
any formal defect should be taken by demur-' 
rer or motioii to quash such* information^ 
(Article 58 Criminal procedure btdinance,) the 
same may be said of all objections jfbr a subs- 
tantial defect as stiewn by judgment o|^ Bail 
Court (âaminaden v, the Qutèn, Pistol's re- 
port 1870 page 100) wherein it is laid down 
that no objection having been taken to any 
insufficiency of the information whether as to 
the form or merits^ whatever may be the 
defects thereof, they were covered by the 
plea pleaded. In the case of Saitiinaden, the 
accused was charged with Larceny siibply, 
the tecknical words '* with having fï'audulent- 
ly abstracted, taken and carried away,*' being 
omitted. So in this case the prisoner is charged 
with the offence known in our law (Article 
S3S Penal Code) under the name of détourne- 
ment, translated embezzlement in the English 
version of our Penal Code ; the insufficiency 
of the information in this case should have 
been objected to, before pleading to the same, 
upon the same penalty as in Saminaden's case, 
that is that whatever may be the defects 
of the information now before the Court, they 
were to be cured by the appellant having 
pleaded over, especially as in Samina- 
den's case, the evidence taken beloW clear- ' 
iy establishes the fact of the détôuhiemeht 
or embezzlement charged. Guibért in re 
ply, cited in support of his thesis the judg- 
ment in the case of ''theôueen v^ HurrybUn 
Piston's Report 1866 pag? 14fe." being a 
motion in arrest of judgment by Pelterèau of 
Counsel for Hurrybunj upon whicli motion it 
was adjudged by the full Bench that the 'Cri- 
minal information w as de fective for want of I 
the averments of the ownership of the money ' 



attempted to be stolen. *,The proçeedîngà had 
therein beeii ^ccpfdïhgîy quai^edj and pr^o- 
ner remanded tio next Criminal Session for 
trial. 



JUDGMENT. 

The ruling of the Bail Court judge in tha 
case of l^aminaden d the Queen has undoubt- 
edly some similarity with the case now before 
mé^ but' not to the extent contented for by 
the crown. The charge against Saminaden^ 
was of his having committed^ larceny^ an 
offence well defined and well kiiowni to be the 
fraiidulent' abstraction of any thing not be- 
lon^ng to oneself. 

The Criminal information in Saminaden's 
.case did not however stop there, but went on 
averring on the face of it, that the property 
stolen was that of the master of the vessel on 
board of which the larceny had been commit- 
ted, thus shewing the propertv to be that of 
another than the party charged. 



Not so in the^ Criminal information now 
before the Court. It merely charges an em- 
bezzlement of a certain instrument or'sous- 
seing privé between Volny Virginie and one 
Alcide William to the prejudice of whom is 
not stated, to defraud whom is not mentioned. 
Had it been all^qred that the embezzlement 
had been cdmtiiitted to deiftaud either Virgi- 
nie or Williaih', or had it been alleged in the 
words of the Penal Code Article S^iS to have 
been done ta the prejudice of both or either 
of them, either as owners or possessors or as 
trustees, the appellant might have come pre- 
pared with evidence to rebut« the allegation 
of an embezzlement to the- prejudice of either 
or both of the parties to the soUs-seing privé. 
But in the absence of any such allegation of 
ownership, or possession or tr^iit;^ it was not 
of his power to prove, for inètance, that the 
instrument had been ^given to him by either 
or both parties for the very purpose either of 
destruction or to be handed over to a third 
party in trust for the two parties to the con- 
tract^ in which case the act alleged to have 
been committed by him would be no embezzle- 
ment. 

The uncertainty complained of in this case 
did not occur in Saminaden's case as already 
observed. Further in Saminaden's case we 
find a party charged saying, he required no 
further time for his defence and expressing 
his readiness to go to trial. 

Not so in this case. Aj^ain (he fault found 
with the convicliori \ii dàmTnàdeii'b case was 
that the evidence was insufficient to convict of 
a Larceny and was, if worth anything, suffi- 
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cient to warrant only the conclusion of an 
attempt at larceny. On looking at the evi- 
dence to ascertain which of the two offences 
had been committed, I found tlie evidence 
sufficient to warrant the conclusion arrived at 
by the District Magistrate, and I accordingly 
affirmed the conclusion in accordance with 
the practice in such cases. 

The uncertainty arising from the absence 
of the words to the pre/udice of whom ; jic- 
cessarily vitiated the Criminal information in 
the Court below, as the uncertainty of the 
ownership in Hurrybun's case viûated the in- 
formation and proceedings in the higher Cri- 
minal Court. 1 shall and do therefore allow 
this appeal and accordingly quash the convic- 
tion appealed from. 



BAIL COURT. 



Appel d*un. jugement du Magistrat de 
District de Flacq, — Trespass,— Dom- 
mages. . 



Appeal from a judgment of the District 
Magistuate of Flacq, — Trespass, — 
Damages. 



Action en dommages intentée contre F Admi- 
nistrateur d*une propriété^ Intervention du 
propriétaire i admission de sa responsabilité 
La Cour ordontie que le propriétaire sait 
mis au lieu et place de r administrateur. 
Araire référés au Magistract de District. 



Action in damages brought against the Ma- 
nager of an Estate. Intervention of the 
proprietory a^^ mission oj his responsibility ^ 
the Court directs the owner to be put m 
cause in lieu and place of the Manager, 
Case referred io the District Magistrate. 



VEEREN,— Appellant. 



versiM 



PILOT,— Respondent. 



Before 

Sir Charles Farquhar Shand, Kt., 

Chief Judge. - 



T. L. Jenkins, — Of Counsel for Appellant. 
P. F. Las^elle, — Attorney for the same. 

L. Rouilla RD, — Of (yO\msel for Respondent. 
V. BouLLÉ, — Attorney for the same. 



15/A November 1872. 

In this case Veeren in the district of Flacq 
sued Pilot the maïiagcr of the Estate BelUe 
Rose for trespass and destruction of trees and 
vegetables 6n his ground claiming $ SOO, as 
renumeration for his alleged loss and damage. 



The defendant ;vas examined as a witness . 
in the Court below and deponed that he acted 
in the matter entirely under the orders of thé 
proprietor of. thç Estate. Tlie plaintiff then 
moved that the case sliould be postponed that 
he might have an opportunity of putting thp'^ 
owner in the case. The Court refused the 
motion and the plaintiff preferring an adver- 
se judgment to a non suit, the Magistrate 
gave judgment for defendant with costs. 



Veeren appealed. At the hearing in the Bail 
Court. Rouillard .on behalf of the proprietors 
of the Estate Belle Hose stated that he was 
ready to undertake the whole responsibility 
as whate^rer Pilot might have done by his 
orders as the owner of the Estate. 



THE COURT. 

The position of the case is now materially 
changed, if any wrong was done to the plain- 
tiff, the owner of the estate has now come 
forward and admit his responsibility I shall 
therefore order that he stand defendant in 
the case in room and place of Mr. Pilot, who " 
is put but of the case. I give no opinion in 
the present state of the case on the plaintiff's 
right to sue Pilot in the first instance. The 
case is' remitted to the District Magistrate 
that it, may be proceeded with and ciecided. 
All questions of cost^ whether in this Court 
or the District Court reserved for the decision 
of the Magistrate after the case has been fully 
inquired into and decided. 
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SUPfiEMB COURT. 



Objections a un rapport du Master sur 

LES COMPTES d'uNE SoClÉTÉ. 



Report of the Master on the accounts 
OF A Partnership. — Objections to the 

SAME. 



Quand Tojfaire a été référée par la Coar ttu 
àM aster, pour établir les comptes de la socié- 
té^ le plaignant proposa de prouver par 
témoins quë liuttié s^ était engagé à payer 
la dette d^Eànaud, Le Ajuster a, atec raison^ 
refusé cette preuce, le moment de produire 
des documents et de soumettre des preuves 
orales ou aufres, éCail, quand Polaire a été 
entendue, pour la première faisy devant la 
Cour Supreme, 



When the ce se was referred by the Court to 
the Master to draw the accounts of the 
partnership^ it was proposed by plaintif to 
pfoce by oral évidence that Uuttié had un- 
dertaken to pay the c^ebt of Esnaud. The 
Master rightly v cfustd to admit such proof, 
the time fcr producing dovMments or ten- 
dering any évidence oral or otherwise was, 
when the cane icas first heard before the 
Supreme Conrt, 



0LL1VIER,—Appellant. 



versus 



BUTTIÉ & ORS.—Rcspondents. 



Before 

His Honor Mr. Justice Bestel, First 

Puisne Judf^e and 

The Honor J. Gorrie^ iènd Puisne Judge. 



E. Pellbreau,— OF Counsel for Appellant. 
J. Mercier, — Attorney for the same. 

Hon. E. J. Léclézto, — ) Of Counsel for 
P.^L. Chastrllier, — ) Respondents. 
A.J. Colin,— Attorney for the same. 



I5th November 1872. 

This case comes before the Court on certain 
objections to a report of the Master to whom 
the Court had remitted the cause on the 8th 
of December last. 

The plaintiff sues for paymeiitof two sums, 
the one iimountiiig to $ 998, and the other to 
$ 3316.50, said to be due to Paul Rochecouste 
in virtue of a contract of Partnert«hi|) be- 
tween Buttie, Paul and Charles Rochecouste, 
and Arlanda. 

The first sum is alle^i^od to be due, because 
of Buttie having pnid in less than his proper 
share of the cupital, and the Litter ^uni be- 
cause of an excels nlleged t.o have been paid 
by the Uochecoustes and. which Buttie and 
Arlanchi had 8])ecially undi-rtakcn to repay 
at the end of the partnership. 

The Master, on the reference from the CJourt, 
investij^ated the position of affairs between 
these parties, and found that with rej^anl to the 
first sum it wouhl be due, if due at all, to the 
partnership, and not to the indivfdnal partners 
or their heirs and assij«;nee!>. He lield, further, 
that the balance due by Huttié (le|>end«Ml upon 
the proportion between the value of his pro- 
perly, free of debts, and the anuiunt of his 
share of the partnership eapital, and tliat the 
partnership had undertaken, hut fiiiied to pay 
these debts, and thai the twoobligatiims being 
reciprocal, the non execution of th<* one 
carried with it the annuUation of the other. 
(As rej^ards the second sum claimed, ihe 
Master foinid that the ohligation unrhTtaken 
by Hut tie and Arlanda to pny it, had heen 
undertaken on the assumption that the lands 
of l/haries and Paul Rochec'ouste were free 
from debts as declared by them, and that 
instead ofbeinjç so, they were eneunihered 
witli Tnort}>;ap;es and especially with the nu)rt» 
p^a<;e of Jean Esnaud, who pn>8(-eu!ed the 
judicial sale of Mount £u/ci/tr/, the partnership 
property, which brought the partnership to 
an end. The Master, accordingly, found that 
the obli<i^ation undertaken in the ^ccmtraet of 
partnership was without any cause, and was 
null to all intents and purposes. 

Upon the draft of this report being com- 
muiiicateil to the parties, the plaintiff Olivier 
asked to prove by oral evidence that Buttie 
had undertaken to pay the debt of E^^naud, 
and they allege that they tendered a Schedule 
of Buttié's debts upon which the contract of 
partnership proceedejl in further proof of this 
allegation. The evidence tendered was ob- 
jected to by the defendants, and the Master 
ruled that the oral evidence could not be re- 
ceived, and maintained his draft report as 
definitive. Whereupon, the objections were 
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taken to the report, upon which the case has 
again come before the Supreme Courtaud the 
parties have been fully heard. 

The objections do not appear to ns well 
founded. The time for producing documents, 
or tendering any evidence, oral or otherwise, 
wliich the panics niij^ht have thonght neces- 
sary uas when the case first came fir hearing 
in the Supreme Court, and certainly before the 
Masler had-considered the whole question and 
framed his draft report. At all events, even 
upon the showing of the objectors themselves, 
that the claim of Esnaud was amongst the 
debts of Ihittie, which the partnership under- 
took to pay, all that they propose to substan- 
tiate would «ml y go to increase the amount 
paid in by Buttié to the partnership, and thus 
to n]).set all the calculations, upon which their 
claims against him ere founded. 

As to the second claim, it is clear that it 
could only be enforced on the supposition that 
the contract of partnership had been acteil 
upon in the manner and to the extent con- 
templated, when the obligation of Buttié and 
Arlanda was undertaken, and this, irrespec 
tive altogether of the fact whether the Roehc- 
coustes brought into the partnership the lands 
free of dobts or not. 

Buttié and Arlanda undertook lo pay the 
sum *' at the expiration of the partnership ", 
which was to cnntintie for five years from the 
first August lS4sJ But the subsequent pro- 
ceedinixs abundantly show that the Master 
was justified in holding that the Rochecoustes 
had not brought lands free of debt into the part- 
nershij), the partnership property having been 
lexieil for the deht of Ksnaud which was pri- 
marily, at all events, due by them since he 
hehl a mortgage over their pro])orty ; and by 
the ordre of *' .Mont Kulalia ^ various tnon- 
tjai^cs and other claims wjtc ranked on the 
s})erial lanas which the Rochecoustes had 
brought into the concern. In short, the 
estiniale of par4nership capital brought iti by 
each of the partners, And the intention c.f the 
parties wnen they uiulertook the relative 
obligations fo each other set forth, in the con- 
tract of parinership itself, were all upset by 
tlu' action t »ken by the crcflitors in levying 
the partnersliip pro])erty, and the purtneiship 
itself was brt»nght to a premature end. 

Tn this state of affairs, it would be clearly 
unjust to look at the obligations undertaKcn 
by tlie contract of partnership by the partners 
i??tcr se, without considering the intention, 
of parlies, and the wlnde circumstances of 
th(^ ca^sc, and looking at that intention aud 
tlio.^(î circumstances, we find the rcjuirt of 
the Master well founded and disallow the 
exceptions of Olivier brought against the said 
n^povt, — with costs. 



SUPBEME GOÏÏET. 



Homologation d*ttn acte de partage, — 
Frais excessifs, — La Cour n'accorde a 
L*AvouÉ et au Notaire que leurs 
débours et la moitié de leurs honorai- 
res, — Aucun frais pour l'homologa- 
tion. 



Homologation of a deed of partition, — 
Excessive Costs, — Aciual disbursb- 
ment8 and one half of the professio- 
nal charges only allowed to the 
Notary and Attorney, — No costs for 

HOMOIX)GATION. 



COINDREAU,-Plaintiff. 

versus 

y 

LAUTIER & ORs.— Defendants, 



Before * 

His Honor Sir Ch. Farquhar Shand Kt., 

Chief Judge and 
His Honor Mr. Justice GoRRi£,2nd Puisne 

J udgc. 



P.L. Chastellier,— Of Couusel for plaintiffs. 
E. Sauzier, — Attorney for the same. 



22nd November 1878. 

25th October 1870. The Court refuses to 
lîomologate this deed of partition unless the 
Notaries and Attornies engaged in the case 
consent that their costs be reduced by one 
half. 

The Court, considering the said costs to be 
excessive, in presence of the small amount to 
be divided. 

^2nd November 1872. 'No motion having 
been made in C^urt as to this matter, and'i 
the heirs having come to Chambers asking . 
that their shares may be allotcd to them, 
the Court homologate the tleed, with this 
exception, that the Notary and the Attorney 
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are to be allowed their actual disbursements 
and half of their professional charges^ without 
further costs for homologation or amendment. 
The amounts, due to the heirs, to be paid im- 
mediately. ^ 



BAIL COURT. 



Appbl d'un jugement de Magistrat de 

District, 



Appeal from a judgmen ï^ of District 

Magistrate. 



Uafiaire est référée au Magistraci de Dis- 
trict pour permettre au Conseil Légal de 
1^ Appellant d*€zam%ner un témoin qui 
avait d* abord été examiné en son absence, 
Lesjrais seront accordés par le Magistrat. 



Case referred back to the District Magistrate, 
in order to give to Appellant* s legal adviser 
the opportunity of examining one witness 
who waSf at first ^ examined in absence of 
Appellants legal adciser. Costs to be 
awarded by the Magistrc^te. 



ASSEN,— Appellant. 



versus 



THE QUEEN,— Respondent. 



t 



Before 



His Honor Sir Ch. Farquhab Sh and, Kt., 

Chief Judge. 



E. Bazire,— Of Counsel for Appellant. 
J. H. AcKROYD, — Attorney for ihe same. 

L. Cox, Act, Subs. Proc. A Adv. Gen.— Of 

(Jo^nsel for the Crown. 
J. BoucHET,— Attorney for the same. 



tftnd November 1872. 

THE COURT. 

It appears to me that this case has got out 
of shape. It seems that a witness was exami- 
ned in the absence of his, the appellant's 
legal adviser, who had attended the case 
throughout, and he says he was not aware of 
the fact in time to state it in his reasons of 
appeal. It is to be noted that the evidence of 
the witness in question is founded upon by 
the respondent as important. 

fn the circumstances occurring here„ I 
shall remit the case to the District Magistrate 
to recall his judgment and delete the evidence 
of Mr. FJorigny, the witness rrferied to, from 
the Record ; farther to fix a day for Mr. FIo- 
rigny to go to and inspect the premises, due 
notice of the day and hour to be given to 
parties that they may attend with their legal 
advisers, if they so wish, Mr. Florigny there 
after to be examined in Court in presence of 
the parties and their legal advisors if they so 
desire, the case to be, thereafter, decided by 
the Magistrate. AU questions of costs both 
in this ('ourt and in the ('our! below reserved 
for the determination of the Magistrate, when 
the case is decided. 



BAIL COURT. 



The Job' Contractor must be designated in the 
Contract. — No men can be indentured to a 
Job' Contr actor ^Without y Af, hating a liren* 
ce,^-No men can be engaged to the same 
beyond the period of the licence, — Special 
form of Contract must be used to be able 
to ttansfer indftntured men fmm one estate 
to another, without their consent — Contracts 
of labouters wi*h Job- Contractors must be 
sped fin to be genci'al — The consent to be 
given before changing estates by /ndiafis, 
inr/entuted to Job Contractors, is not neces- 
sary when engaged under a general g ui ran- 
tee. Contracts must be signed and not slamp' 
ed by the Magistrate. — Cont tacts must be 
signed or marked by the contracting parties 
themselves. 

We have no certainty that a stamp such as 
that used, has b^en vsd by the Stipendiary 
Magistrate himself, and the only possible 
explanation of reporting to such a device 
would be, that the stamp wax to be used hff 
others : — at all events whether used bjf 
himsdf br not, th*i tnethud is noi àneortRttf 
to law and I cannot regard any document 
as a Contract of Service with regard U 
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which ^ this easêniial legal provision of the 
signature of the Stipendiary Magistrate 
has not been complied with ; either in the 
mode prodded for by the order in Council^ 
or any subsequent ^aw. 

The regulation that a Jab- Contractor can- 
not engnge laborers for any period extending 
beyond the term of his license is quite precise. 



Le nom de V entrepreneur doit être inséré dans 
tout Contrat de Sereine — Un entrepreneur 
ne peut engager des hommes sans avoir une 
patente, — Il ne peut non plus les engager au 
delà de t* époque mentionnée dans sa patente 
— // doit se sercir d^une forme d^ engage- 
ment spéciale pour pouvoir transférer des 
Indian, sans leur consent temer?f, d^une pro- 
priété à une autre. Les Contrats de Servi- 
ce faits entre e7it repreneur et laboureur 
doivent être spécifiques pour être généraux, 
— // n^estpns 7ié^,essaire avant de transfé- 
rer des Indiens, engagés à un cntrepre?ieur, 
d^tne propriété à une autre, quails donnent 
leur consentement decant un M a gis Ira t^pour- 
«M qn^ils aient été engagés sous une caution 
généialo, — Les Contrais de Sereine doivent 
être signés et n»n timbrés par le Magis- 
trat, — Les parties contractantes doivent si- 
gner le Contrat ou y apposer leurs marques 
eux-mêmes eji préaence du Magistrat. 

Bien ne prouve que le timbre dont on s^est 

servi dans cette araire ait été employé par 

le Magistrat S/ipcndfaire^et la seule raison 

valable que l*on puisse donner pour avoir 

cmpUjyé un tel expédient, est que ce timbre 

devait être employé par d^ autres personnes ; 

dans tous les cas soit que ce timbre ait été 

employé par le Magistrat, lui-même ou par 

toute autre personne^ le fait n^ést pas 

légal. Je ne puis consnlérer un document 

comme étant un Contrat de Service, si la 

partie la plus essentit lie de ce Contrat fia 

signature du Magistrat J n^est pas écrite 

de sa main ; forme indiquée par tordre 

en Conseil et toute autre toi subséquente. 

Le règlement, qui veut qu^un entrepreneur ne 
puisse engager des Indiens pour plus de 
temps que celui fixé dans sa patente est 
formel. 



DOOLUB,— Appellant. 



versus 



SEEDâM & Othbrs, — Respondents. 



w . * 



Before 

His Honor Mr. Justice Gorrie, Second 

Puisne Judge. 




W. Newfox, — Of Counsel for Appellant. 
J. H. AcKROYD, — Attorney for the same. 

li. Cox Acting Subs. Pro & Adv. Gen.— Of 

Counsel for Respondents. 
J. Bouche r, — Attorney for the same. 



27/A November 1872. 

This is an appeal by Doolub, a Job Con- 
tractor aj^ainst S^'edam and eighty one other 
Indian laborers in order to obtain a review of 
a Judgment of Mr. de Bouchcrville, then 
Actinjj; Sti])on(liary Magistrate of Grand Port, 
by which the oiin^agonients of these men, with 
the exception of twelve, were cancelled, and 
the a))pellant fined £ 5 with costs for sending 
the men to work as Job Contractor's laborers 
on certain Estates, without having complied 
with the requirements cjf the law. One of 
the reasons of appeal iv<j that the Acting Ma- 
j^istrate who had legally a?îd properly begun to 
try the case, and heard tlie evidence, was iucom- 
jMîtent to pronounce jnd;^rnent U])on it, because 
a successor was appointed to him in the I)is- 
triei before judgment was given. I do not 
think this can be substained. 

The cliief grouiul of a])peal really was 
that the men b(*ing Job-Contractor's laborers, 
who were not en«^aged for any s])etiHl Estate, 
it was not necessary that they should give any 
consent before the SiipencM'ary Magistrate be- 
fore beiiig removed from one Estate to ano- 
ther, and that the Magistrate had eriioneously 
hehl tliat such consent was necessary. 

In the course of the discussion the certified 
copies of the com i acts of s*^rvict to be found 
in llie proceedings were referred to, and the 
discussion turned a good deal upon the mea- 
ning and effect of a certain clause, partially 
])nnted and partially in blank, in the ordinary 
printed form provided by Government. 

I, accordingly, thought it better to require . 
the present Acting îSti])endiary Magistrate to 
remit to me the ori «finals of the contracts 
themselves. The Magistrate, Mr. Caldwell, 
kindly attended nie in Chambers and wp com-; 
pared together the numerous copies of con- 
tracts in the dossier with the originals. 

I, take as an example, one of the contracts 
dated 19th April 1870, which contains the 
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names of the following laborera, included in 
the vasp, viz : Huodownli 150(il9, Hoodun 
94777, Lutclimadoo 1 5608 1 , Kistnen 264 103, 
Sungkur 1U0976 and Sadialoo 179âti5. Since 
that date, the taw as to contracts has nut been 
changed cxcejit by tho recent Ordinance as to 
signed oiipieB'; and teiling the contract before 
ns hy the variniis' enartmi'nlK and r''giilntti)ns 
and [lie fiicts as given to [he Court by the 
Coons"! for the employer, l]iea{>pellant, whnt 
do we find ? 

It is nowlierc stated in tho contract that 
these men were engaged to a Job Coutinctor. 
The form used is the ordinary fiirm, for the 
engagement of labimrevs on ËBintcs, but the 
printed words "the Estate" in the expression 
"contract of service for the Estate" are struck 
throngh with the jten leaving '.he words to 
run thus, " contract of service for Mare 
" d'Albert and Punt ColviUe in the District 
" of Grand Fort." Tiie employer is designed 
as Doohib, of Mare (l'Albert, In puintof fact, 
there is an Estate , called Mare d'Albeit, but 
it diips not bi'tong to Doolub, and the Mare 
d'Alhort a~id Pont ColviUe mentioned hero, 
are, as explained by Diyiliih's Counsel, locali- 
ties, where the camps iif his laburerâ are 
situated and where he has a certain number 
of acres of grounil. 

The clause of the oidinary contract which 
makes it null ni,d void if the Immigrant shall 
be employed on any other Instate, than that 
for whii'h he is engaged, without his cfinsent 
being first given in presence of th-j Siijicndia- 
ry Magistrate, is left blank ; that is ta say, tho 
clantio which is partially printed is not com- 
pleted by the insertion of ihe numes «f the 
employer, the Estate and the District. Another 
clause which has no meaning when Immi- 
grants are engaged to « Joh-Cuntractor, that 
viz : which bind» the Immigrants, tu serve 
the .assignee or heir to llie lisiiiie, is not 
deleted, and stiihde as pnrt of the contract. 
The argument of tiiC apgiellant's counsel on 
this branch of the ease whs, that the e<miract 
not having set foith that it was for anv spe- 
cial Estate, and the clause which prevented 
the trau'iferGncc of the men, from one Estate 
to another, without their consent given before 
the Stipendiary Magistrate, having been left 
blank, and followeil as the contract has liecn 
by the actual woiking of the men for long 
periods on various eslalos without complaint ; 
It follows that the contract, «as regarded by 
the Magistrate and the men alike, at the time 
it wat made, as a Job-Contractor's contract, 
under which the consent of the men was not 
necessary every time the Estate was change<l, 
provided the requisite guarantees, required by 
the law, were given fci payment of wages. 

The Supreme Court had lately the oppor- 



tunity of considering in Iho case of certiorari, 
the Crown versus Bax and Leriche, the point 
where tho contract was ivritten out as for a 
special Estate, and the men had been trans- 
ferred to other properties without their eon- 
sent having been given before the Stipendiary . 
Matjistmte; and theie we qnashed the judg- 
ment of the Magistrate wliicli ordered the 
men lo return to thf ir work, on an Estate 
different from that mentioned* in the contract, 
their services, not having been otherwise 
legally transferred. 

Here, as the contract bears to be not A>r 
any special Estate, but for localities only, and 
the clause as to transference without consent ' 
being lefi in blank, the point involved is 
different, but the principle of thai decisi<fn 
clearly was, th.it there niust first be a legal 
contract, and that the contract should be 
regarded as the law of parties to the obliga- 
tion. 

If, as the appellant contends, it was the 
intention of parties to agree to serve a Job 
Contractor, whose business it is to transfer 
the men from one Estate to another, as he 
may iiom time be himself employed, the re- 
gulations issued by the Govertmient, following 
uiwn Ordinance ;jl «f I8t}7, have provided a 
gjiecial form of contract applicable to such 
circumsiances; it will be found in tho Appen- 
dix to the regulations issued on 8lh Septem- 
ber IKfiy, Mcliedule A A. That form takes care 
lo provide that, when the employer is a Job 
Contractor, be shall be so designed. The 
clauses regarding the transference of the la- 
borers qml binding them to serve the heirs or 
Assignees of the actual propric'tor arc not 
inserted, but there is a clause which provides 
that the contract shall be null and void if 
the men are employed out of their IJistaict. 

T)ie designation of the employer as a Job 
Contractor, wlien he is such, is not merely 
inserted f<ir the sake of accuracy. There are, 
in such eases, certain modifications of tho law 
which' require to be attended to in the fra- 
ming of the contract. 

Under § 52 of the regulations already re- 
ferred to, no person is to be allowed to enga- 
ge laborers as a Job-Contractor, unless he 
produce a license, under Ordinance 31 of 
1805; nor shall any Job-Contractor be allowed 
to engage laborers for any period extending 
beyond tho term of his lii-ense Under the 
ordinary laws of the Colony, the license re- 
quires to be renewed annually, and I find 
tnat at the close of the case, before the Sti-. 

Eendiary Magistrate, a license was protluoed 
y the appellant for the year cntling SOth 
July 1873. 
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I find also» however, that in the contract 
I have selected, dated 19th April 1870, the 
men are engaged for five jears at a fixed rate 
of wages, some of them at 12s. a month. 

These men, be it remarked, are not new 
Immigrants, but laborers wbo had already 
completed their industrial residence. 

Evidently, the contract is thus dîfierent 
from the form provided by the Government 
Regulations for a Job-Contractor who wishes to 
employ men on various Estates ; and the term 
for which the men are engaged is beyond the 
period of the Job- Con tractor's license. More- 
over, the Government Rej^ulation § 53 re- 
quires in the case of all Job-Contractors who 
may desire to engage laborers to woVk on any 
Estate, in a given District, a security in the 
form of Schedule H. B ; and lio such security 
has been furnished by the appellant, although 
he has furnished in certain cases special gua- 
rantees by the owners of the Estates on which 
the men worked, which are required by law 
in addition to the general security. 

The Judgment of the Stipendiary Ma<;is- 
trate mentions both these circumstances of the 
contracts being beyond the period of the 
license, and the absence of the j^eneral gua- 
rantee; but the judgment mainly proceeded 
up'ui the employment of the men as Job- 
Contractors laborers, while the contracts were 
different. 

Certainly if we look upon the contracts as 
for the special properties of the appellant at 
Mare d'Albert and Pont Col ville, aesimiing 
the Magistrate to have justly appreciated the 
evidence as to the fact of the men heinj^ 
Cmployt'd elsewhere, (and on this point I 
would not be disposed to take a contrary view) 
a breach of contract could be established, 
whether the special clause fmnded on by the 
ll{)pcllant were properly filled up or not. A 
contract to work with Doolub at Mare d'Al- 
bert is not a contract to work with Pierrot at 
E^rn lihft^ or IMugnet at Sew Grore, nor with 
Donhih himself at any other places than those 
named. 



Tlie Muji;is(rate, however, has made a dis- 
tinction between the cases of the complainant s, 
and h<î has found that twflve of them ; llam- 
churn, Calh»emof»too, Viathadoo, Koothun, 
reerbeethradcHi, Mootoosainy, Ramsamy, See- 
d'^in, Ki-^tnen and Samboo, had not been sent 
by the appellant to work on other Estates, 
and has ordered them to complete iheir en- 
gagctnents with Doolub. 

Three of these appear to be emfiraced with- 
in the contract I have selected, viz: Boodhun, 
94,777 Sadialoo 179,865 and Kistnen ^64,103. 



In examining the original contract, I find 
it is not signed by the Stipendiary Magistra- 
te, but his name is afiixed by means of a 
stamp in .red paint or red ink; and the 
marks which profess to be those of the men 
who thus bound themselves for five years, 
have, evidently, been all made by the same 
hand, and are not the marks of the men 
themselves. 

The law requires that contracts of service 
shall be signed by the Stipendiary Ma:îîstrate 
and to be signed or marked by the contract- 
ing parties. 

We had this point ufuler consideration in 
the case of Ramghan versus Poulin (6th 
November 1871) and the principles, there set 
forth, are applicable here. We have no certainty 
that a stamp such as that used, has been used 
by the Stipendiary Magistrate himself, and 
the only possible explanation of resorting to 
such a device would be, that the stamp was 
to be uscfl by others. At all events, whether 
used by himself or not, the method is not 
according to law ; and I cannot regard any 
document as a contract of service with re- 
gard to which this essential legal provision 
of the signature of the Sti|)endiary Magis- 
trate has not bern complied with, eith**r in 
the mode provided for by the order in Coun- 
cil or any subsequent law. 

The question involvod is not tîie liability 
of the person using the stamp ^o fulfil aa 
obligation professedly undertaken by the con- 
tract. In such a case it might wf-ll he that 
the person using the stamp, an<l intending 
therphy at the time to adhibit his name to 
the obligation, might be held bound by his 
own act, or that the party who ha<l underta- 
ken to pay or ])erform somethi'ig on the other 
side should not be allowed to free hituself by 
such an objection, not stated at the time. 

Here, the signature of the Magistrate is 
required in attestation of the fact that the 
contract was entered into by the Immiu^rants 
voluntarily, and with a clear understanding of 
its moaning and cffi'ct; and the iTn]K)rtance of 
attending to this legal requirement is not 
l»»ssened when contracts may he mjnle for five 
year^ in place of the one year permitted by 
the order in Council of 1838. 

As a farther illustration of the importance 
of the Magistrate's signature, I tn ly aild that 
in the contract before me I find the small biit 
important word or inserted between thf» lines 
of the printed contract, so as to alter the eoii- 
teinplated Government rations from a certain 
amount: of Dholl and ^alt fish per week to 
an alternative amouut of either. AVhether this 
may be legal or not otherwise, it is at least 
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essential to know whether the parties to the 
contract voluntarily consented to this altera- 
tion. A stamped name of a Stipendiary Ma- 
gistrate^ which may, and in these cases I be- 
lieve, was imprinted by a Clerk, does not convey 
any assurance such as the order in Council 
contemplated by requiring the signature of 
the Magistrate — that the parlies did know the 
meaning and accepted the terms of the con- 
tract. 

The contracts of Seedam 265,455 and Ram- 
samy 143,128 have been also stamped not 
signed. In the case of Callpemootoo whoso 
contract is dated 4th May 1870, there is 
neither signature of the Stipendiary Magis- 
trate nor the stamp ; and this person, not an 
Immigrant, but a passenger, seems to have 
been engaged for three years to the Job-Con- 
tractor as a goldsmith. Ramchurn 831.378, 
also excepted by the Magistrate, was engaged 
by contract dated 12th February 1872, which 
is signed by the Magistrate, and is in all 
respects regular as a contract for tHe Estate 
of Mare d'Albert and Pont ('olvilïe, and the 
clause prohibiting the Immigrant being em- 
ployed on any other Estate without his con- 
sent having been given before the Stipendiary 
Magistrate is filled in, the word ** Estate *' in 
the clause having the word places written 
across. There is also a Hamsamy 128,021, 
engaged under the same contract, but I have 
no means of knowing whrther the Ramsamy 
Collen, excepted by the Stipendiary Magistra- 
te, was Ramsamy 143,128 already mentioned 
or this Ramsamy 128,021. The contract just 
referred to b^iiig thus regular as a contract 
for a special locality, and the Magistrate ha- 
ving held that Ramchurn had not been em- 
ployed away from the localities, appears to be 
valid, so far as the chief ground of complaint 
is coifcerned. Rut, unfortimately, the contract 
is for five years and tht» license of Doolub as 
a Job-C-ontractor for one year has been put 
in process. The regulation that a Job-Con- 
tractor cannot engage laborers for any period 
extending beyond the 'term of his license is 
quite precise. The Stipendiary Magistrate 
has overlooked this ground in the case of 
Ramchurn, although it is one of those on 
which he apparently based his decision. 

The contract of Ramsamy 128,021 falls 
under this category, should he be the Ram- 
6»my Collen excepted in the judgment of the 
Magistrate. 

PeerabuUirodoo, who, I suppose, is the Vee- 
rabuthrodoo of the judgment, was engaged, 
under a contract signed by the Magistrate, 
for four years, dated l/)th June 1868 (the 
marks of the laborers having, however, lK*en 
all made by the same hand, apparenjly that 
of the Magistrate) so that his contract expired 



on the 14th of June 1872, several months/ 
before the Magistrate gave his judgment. 

If there is no other new contract, he can 
only be regarded as a monthly laborer. 

This is the only laborer in the case, so fai^ 
as I can see, whose contract is dated before 
the Government regulation, relating to the- 
period for which Job-C^ontractovs may engage 
men, was enacted and before the jieriod when 
Doolub admits having acted as Job-Contrac- 
tor. - 

I cannot find, among the pH])ers, the contract 
of Veertiiadoo, also excepted by the Magistra- 
te, and who in a list of the complainants is 
entered as being No. 169,633. 

It is all the more necessary that the Sti- 
pendiary Magistrate should have the contract 
under his eyes, as I observe it stated that 
Varthadoo is constantly a deserter. It may 
be as well that the Magistrate should be 
assured of the legality of the contract, before 
any punisîiment is awarded or continued 
against him on this ground. 

The position of the case accordingly seems 
to be this, that while the Magistrate s judg- 
ment is sound in the application of the facts^ 
and the law he has applied to those facts, so 
far as it goes, there existed a nullity in almost 
all of the contracts which ap{)ears on their 
face and with which he has not dealt; but 
which would have been sufficient to i)fevent 
the claim of the appellant b'^ing listened to, 
to have» the contracts maintained, even had 
the Court taken an adverse view from the 
^lagistrate of the facts or the law to be ap- 
plied to those facts. 

So far, ray judgment is adverse to the ap- 
pellant, but another considéra ti(ni presents 
itself which is in his favour. If these con- 
tracts are not signed by the Stipendiary 
Magistiate, if they are contracts with a Job- 
Contractor for periods longer than the law 
contemplates, if no general guarantee has 
been given as provided by the law, and the 
form of (ontract is different from what the 
law requires for men in that capacity ; in 
short, if there are nullities on the face of 
them, sutficient to cause them to be set aside 
on the demand of the laboreis, can the con- 
tracts be held good against the employer, so 
as to warrant the fine of £ 5 with costs 
pronounced against him by the Magistrate 
for breach of sucb contracts ? That appears 
to me to be unjust, and looking, as I do, at the 
irregularities and nullities in these contracts^ 
as arising from the absence of due care and 
attention to the law on the part- of the Ma- 
gistrate, I recall the judgment appealed 
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against in so far as it inflicts such a fine with 

costs. 

I affirm the discharge from their engage 
ment8 of the respondents, whose contracts 
have been cancelled by the Magistrate, ooth 
on the grounds on which he has proceeded, 
and on the additional ground that the con- 
tracts are legally null in the respects above 
not forth. 

In the case of the twelve men excepted 
from the judgment of the Magistrate, who 
have not appealed, I leave it t » the Procureur 
General to adopt such steps it tnay appear to 
him proper in the circumstances. No costs 
on the appeal. 



SUPREME COURT. 



Certiorari, — Annulation of Conirncts of In- 
dian laoorers, — Legal authority to sign the 
same as mandatory, ^^ Contr tcts may be 
legally passed between third party acting 
on behjlf of employer and Labourers , toith 
power of attorney granted by the mandato- 
ry of the employer. — Right of the Supreme 
Court to revise Judgments of Stipendiai y 
Magistrates by toay of cfirtiorari. 

Looking at what was really done and what 
has fallowed between thr parties ^ any attempt 
to set aside this Contract of labour ivould 
be futile. Not only execution has j olio wad 
on the agreement for many mofifhs, roork 
has been dune, wages paid, and rations 
supplied all along, but in fho plaitit sub- 
mitted by the labourers, they founded on 
the Contract as a legal document and asked 
payment of certain sums of wages tvhirh they 
alleged had been wrongfully withheld from 
them. We cannot set aside the Co a tract s in 
such ciicumstances. Judgment quashed 



Certiorari, — AnnuMion de. Contrats entre 
viaîtrcs et scrviieurn^ — Pouvoir donné à un 
mandataire de signer dm Contrats de Service, 
— Un Contrat peut être légalement Jait jyar 
un tiers agissant au nom d'un employeur 
d* Indiens, pourvu qu'un pouvoir lui ait été 
donné par le mandataire de rçmployeur, — 
Droit de la Cour Suprême de réviser ks Juge- 
monts des Magistrats Stijyendiaircs par voie 
de Certiorari, 

Prenant en considération ce qui a été fait dans 
cette affaire et ce qui a réellement eu lieu, 
entre les parties, toute tentative de notre part 



d'annuler le présent Contract de Service serait 
absurde ; non seulement ce Contrat a reçu sou 
application pendant plusieurs mois, par le fait 
que les Indiens ont eu leurs ' gages et kurs 
rations pendant cette époque, muis dans leur 
plainte même ih se sont basés sur ce Contrai^ 
comme étant parfaitement valable, pour defnan- 
der le paiement de leurs gages qu'ils allégttaknt 
avoir été illégalemcfit retenus. Nous nepoftvans, 
en présence de tels faits, annuler le présent 
Contrat de Service et nous infirmons en con- 
séquence k jugement du Magistrat Stipen- 
diaire. 



BACHOO & Other?,— Plaintiffs. 



versus 



RoGpRDE BELLOGUET,— Defendant 



Before 

His Honor Sir Ch. Farquhar Shand, Kt., 

Chief Judge and , 
His Honor Mr. Justice Bestel, First 
Puisne Judge. 



G. Daly, Esquire, — Stipendiary Magistrate 

in p**rson 

W. Newton, — Of Counsel for Defendant. 
J. H. AcKROYD, — Attorney for the same. 



II th December 1872. 

This- was an 'ipplieation for a writ nf cer- 
tiorari to bring up a judgment of the Stipen- 
diary Magistrate of the District of Savanne, 
dated 4th November last, by which he had, on 
the complaint of one Bachoo, and six other 
Indian laborers, annulled th.e contract purpor- 
ting to have been enteied into, between them 
and one Léon Guéry, said to represent the 
proprietor of the Estate Ih'l Ombre in that 
District. The ground for rupture of the 
coiilructs alleged, was ; that Guéry had no 
legal authority for what lie did, in entering 
into the engagements. 

When the matter was moved in Court, the 
Magistrate of the District attended in person 
with all the pai)crs cotinected with the case, 
and it was agreed without farther formalities^ 
to go at once into the merits of the questions 
raised, the Magistrate supporting his own 
views of the case. 
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The facts were the following : on the 19th 
Fehruary 1867 Mr. R. de Belloguet the pro- 
prietor of the estate^ Bel Ombre, had granted 
a written mandate to Joseph Charron^ the 
chief employé on the estate ; inter alia, to 
enter into engagements with laborers in pre- 
sence of the Stipendiary Magistrate of the 
District. No objection was taken to this au- 
thority, which was duly deposited with the 
Magistrate, on the 5th Marth 1870. Charron 
granted the following written mandate to 
Léon Guéry^ one of the employés under him 
on the estate. 

f 

*' Je soussigné, Joseph Charron administra- 

^* teur du bien de Bel Ombre Savanne^agissant 
pour M. R, de Belloguet propriétaire, sui- 
vant pouvoirs déposés aux différentes cours 
de Justice du quartier de la Savanne — donne 

*' par ces présentes pouvoir à M. Léon Guéry 
de se présenter en mon nom devant Mes- 
sieurs les Magistrats de District, du dit 

" quartier, pour porter ou répondre à toute 
plainte concernant les laboureurs et emplo- 
yés, employés par la propriété Bel Ombre. 
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** De signer tout contract de service pour 
*' la dite propriété. 
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De porter, ou répondre à toute plainte 
concernant la dite^ropriété." 

Signed : J. CHARRON, 



Bel Ombre 5 Mars 1870. 

In the year 1870, at different dates, Guéry 
entered into contracts of service with the 
complainers respectively; for periods of service 
of 28 and 30 months. They went upon the 
estate, and continued to labor till the Srd 
October 1872, when they presented an appli- 
cation to the Magistrate setting forth ; that 2 
shillings sterling had been illegally deducted 
from the wages of each of them for the last 
four months, therefore claiming restitution of 
the sums, so deducted, and asking cancellation 
of their contracts of service on the ground 
that Guéry had no legal authority to engage 
them- 

The substitute Procureur General has given 
his conclusions, adverse to the judgment of 
the District Magistrate. 

In the discussion before us, some points of 
a subordinate nature were raised, which may 
be shortly noticed in the first place. We are 
clearly of opinion, that judgments of Stipen- 
diary Magistrates, in cases like the present, 
may competently be reviewed by writ of cer- 
tiorari. This is the established Jurispnidence 
of the Supreme Court of the Colony, exercising 
the . Jurisdiction of Her Majesty's Court of 



Queen's Bench, and we are not embarrassed 
by the want, in the Court of the Stipendiary 
Magistrates, of the technical Recotd known 
in the Courts in England. The Stipendiary 
Magistrates, in the exercise of their jurisdic- 
tion, which is eminently a summary one, have 
ample powers, without the delays and forma- 
lities of regular suits at law, to do justice 
between Masters and servants, and the whole 
proceedings, taken by them in the Court below 
are brouj^ht up by the writ for the considera- 
tion of this Court. 

Again it was argued before us, apparently 
for the first time in the case, that in the order 
of the Governor, appointing the party before 
whom, the contract was entered into, to act 
in place of the Magistrate, an error in the 
date of the, year had crept in, when reciting 
the law under which he was granting the 
order. Now assuming the fact to be so ; and 
farther, that a new plea of this nature could 
be put forward at this stage of the procee- 
dings, we do not think that the nomination 
of the party, to act for the Magistrate, would 
be thereby vitiated. The Governor had full 
powers to non^inate the party, and the Clerical 
error in question would not render his power 
ineffectual. 

The main question, before us, is the alleged 
nullity of the contract on the ground that 
Guéry had no legal authority to sign it. 

It is not disputed that Charron was quite 
competent to enter into the contract with 
laborers, on behalf of the proprietor ; but it 
is contended that, by the existing law of the 
Colony, Charron had no authority to depute 
his power, and as it were, to hand over his 
authority to another party delegatus non po» 
test delegare. 

Now were this a matter to be decided by 
the ordinary law of the Colony, it could 
scarcely be disputed that, looking at what 
was really done, and at what has followed 
between the parties, any attempt, to set aside 
this contract of labor, would be futile. Not 
only execution has followed on the agreement 
for many months, work has been done, and 
wages paid, and rations supplied all along, 
but in the plaint submitted by the laborers, 
they founded on the contract as a legal docu- 
ment and asked payment of certain sums of 
wages, which they alleged had been wrongful- 
ly withheld from them. They subsequently 
withdrew this part of their case. But it is 
contended, that our whole system of labor law 
is peculiar and statutory and quite out of, and 
beyong, the ordinary laws of the Colony ; that 
the state is really a sort of 3rd party interes- 
ted, and intervening in all these cases and 
having interests which must be protected by 
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Courts of Law^ and that if any formality, 
required by this exceptional system, lias not 
been obserred, tbe consequence is the annul- 
ation of the contract 

It is said that we hare a positive, peculiar 
and imperative law on the subject, and that 
the case of Bamghan and ors. v, Poulin (6th 
November 1871 Piston's 1871 page 148) is 
in point, where the Court set aside, and an- 
nulled a contract with the Indian laborers, 
where every formality had been observed, and 
where execution had followed and Ret inter' 
ventui had taken place, on the single ground, 
that the Stipendiary Magistrate had omitted 
to subscribe the contract. In the present 
case, the law invoked on the question is arti- 
cle 87 of the Government Notice No. 166 of 
11th November 1868 which runs thus, ''no 
person shall be allowed to sign a contract of 
service or a security bond, in the name and 
behalf of any employer, unless, he produce 
a power of attorney in due form, signed by 
such employer. " 
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With respect to the words thus relied upon, 
we must observe that speaking strictly, they 
are no part of our law as they do not occur 
in an ordinance, but are rather , a directory 
order of the Executive Council, as to the way 
in which contracts by deputy are to be entered 
into. It is clear to our minds, that no such 
regulation can alter the fundamental laws of 
tbe Code as to mandate C. C. 1994 &c., or 
create a nullity where none is expressly de^ 
clared by law. That is a penalty for which 
positive legislative sanction, as in the case of 
f oulin, is required. 

In that case the contract wanting the Ma- 
gistrate's signature is declared, by the order in 
Council of 7th September 1838 itself, not to be 
in force. The Judges, accordingly, held in that 
instance that the contract must be set aside 
as it was ''defective in its most essential statu- 
'* tory requisite." The case now before us is alto- 
gether different. Indeed it may be fairly argued 
that the directory regulation itself has been 
complied with, for " a power of attorney in due 
" form, signed by the employer was produced," 
indeed deposited with the Magistrate. The 
power was not indeed in Guery's favor, but 
the regulation does not require this, at least 
in explicit terms, and Guery produced a 
written order, from the mandatory, to attend 
the Magistrate, in his name and reciting the 
authority which the mandatory held from the 
owner of the estate. We cannot set aside the 
contrîict in &uch circumstances. At the same 
time we must remark that, iy the matter of 
engagement of laborers, the less the proprie- 
tors of Estates leave to subordinates, so much 
the better. The personal contact of the 
owner or the chief Manager, on such occasions, 



vrith the laborers, will have a healthy tenden- 
cy to lessen the risks of misrepresentation or 
misconception of the real terms of the enga- 
gements, and to dimimsh the chance of future 
disputes. 

The judgment of the Cqurt below is quash- 
ed without costs. 



SITPBEME GOUET. 

— "> 

Claim of $ 1500, — Amount of k wrutbx 
obligation. — discharge of the same 
by two subsequent leases, — evtoence, 
— The " Droit de chasse " may be le- 
gally LEASED, — The lease may be le- 
gally TRANSFERRED. 



Réclamation de $ 1500, — Montant d'une 
obligation écrite,^— Quittance d'icelle 
donnée en vertu de deux baux subsé- 
quents, — Témoignage, — Le " Droit de 
chasse " peut être légalement loué,—* 

Il peut ÊTRE AUSSI LÉGALEMENT TBAKS- 
PORTÉ. 



WIDOW AND HEIRS CARBONEL, 

— Plaintilb. 

verstts 

BtJRGUEZ AND SUZOR,— Defendants. 



Before 

His Honor Mr. Justice Bestel, 1st Puisne 

Judge, and 
His Honor Mr. Justice Gorrie, 2nd Puisne 

Judge. 



G. Guibbrt, — Of Counsel for Plaintifis. 
A. Pitot, — Attorney for the same. 

L. Rouillard. — Of Counsel for Defendants. 
V. Du CRAY, — Attorney for the same. 



lith December 1872. 

This was an action directed by the plaintiffs 
as representatives of the late A. Carbonel, 
who died in the year 1870, against the defen- 
dants for payment, by the latter, of a sum of 
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$ 1500^ being the amount of a joints and se- 
Teral acknowledgment by the defendants^ of 
the 28th January 1870« duly registered : of 
the receipt by them of the above simi from 
Amedée Carbonel in his lifetime, to be paid 
back, two years from the date above mentio- 
ned 28th January 1870. 

The defendants pleaded a release, alleged to 
have been signed by A. Carbonel in his life- 
time, in discharge of their debt. 

The facts of the case are the following. 
One of the defendants, Léon, Burguez, by an 
instrument under private signatures, in du- 
plicate, duly registered ; leased to the said A. 
Carbonel on the 23rd July 1867 and for eight 
consecutive years ; SS3 actes of land situate 
at the place called Vacoa, in the District of 
Plaines Wilhems, the joint property of the 
the defendants, as a shooting and fishing 
ground only, on a yearly rent of one hundred 
dollars. 

On the following day, 24th July 1867, a 
declaration was signed, and handed over to 
Burguez by Carbonel the apparent lessee, who 
declared the lease above dated, to have been a 
mere fiction, null and void between the parties 
thereto, and bound himself to annul! such 
lease on Burguez's first application to that 
effect ; and A. Carbonel further recognized 
that Burguez had not leased, but purely and 
simply allowed him the right of snooting on 
the land, in the fictitious lease mentioned, for 
8 years from the 23rd July 1867 without any 
remuneration or rent whatever on his, Car- 
bonel's part. 

In a subsequent private agreement, of the 
28th January 1870, between A. Carbonel in 
his lifetime on the one part, Burguez and Suzor 
on the other, we read '^ nous, soussignés, re- 
connaissons avoir reçu ce jour (28 Janvier 
1870) de Monsieur A. Carbonel la somme 
^ de $ 1500, que nous nous engageons, con- 
jointment et solidairement, à rembourser à 
Monsieur A. Carbonel dans deux ans, à 
partir de ce Jour, avec intérêt à 12 op l'an, 
payables régulièrement tous les six mois 
'*&a/' 
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By another private agreement, evidently of 
a subsequent date to the loan of the % 1500, 
between A. Carbonel, in his Ufetimc on the 
one side, and Burguez and Suzor on the other 
side, we read that ; Burguez and Suzor on 
their part promise to renew the right of shoot- 
ing (le droit de chasse) given by them to A. 
Carbonel, on the land situate as above, for a 
period of two years more i from and after the 
expiration of the fictitious lease, above men- 
tioned. A. Carbonel, on his part, both 
•n account of the gratuitous enjoyment 



he had had of the land above men- 
Honed, and on account of the new arrange* 
ment between parties, undertook to return to 
the said Burguez and Suzor their writing 
obligatory of % 1500 at the expiration of bis 
ten years lease, this latter >vriting, entered 
into for value paid and received, necessarily 
qualified that back letter of 1870 and gave 
to the lease a real in place of a fictitious 
character. 

On the death of A. Carbonel, his widow 
and heirs found, amongst his papers, the lease 
and counter letter above mentioned, and also 
the writing obligatory ,whereby the defendants 
undertook to repay A. Carbonel the said sum 
of $ 1500, which they acknowledged to have 
received from him, on the 28th January 1870. 
But the subsequent agreement between the 
same parties of adding two years to the ori- 
ginal lease of 8 years, and the undertaking 
by A. Carbonel to return, at the end of his 
10 years lease, the written obligation of defen- 
dants for the % 1500 above mentioned became 
known to the plaintiffs only after action 
brought ; and upon service upon them, of the 
defendants plea, wherein it is averred, that, 
long before the commencement of this suit, 
the late Amédée Carbonel in his lifetime had 
released the défendants from the said obliga- 
tion. 

On Guibert disputing the insufficiency of 
that release, and pressing for judgment against 
the defendants, the latter, by Rouillard, urged 
that the droit de chasse^ right of shootings on 
another's land was a personal rights personally 
to be enjoyed by the party entitled to the 
same, either with or without his friends ; that 
such enjoyment was necessarily to cease, either 
at the expiration of the lease granted, or on 
the death of the party, as in the present ins- 
tance, before expiration of his lease, while at 
the same time the defendants were entitled to 
the release from payment of the % 1500, as 
if the right of shooting had been enjoyed 
untiU 1877. 

Rouillard cited the opinions of several 
commentators to prove that the right of shoo- 
ting was purely personal, whilst Guibert in 
reply quoted the opinion of other commenta- 
tors, who upon the strength that the droit de 
chasse was, like all other dismemberments of 
the right of property, susceptible of being 
leased or farmed out, have come to the con- 
clusion that on the death of the lessee the 
lease of a droit de chasse vested in his repre- 
sentatives. 

Which of the tivo constructions is to be 
sanctioned by the Court ? It appears to us 
that the reasoning of Troplong, supported 
as it is by a judgment of the Cour Royal of 
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fioueuy is more consonant with tlie right of 
ownership than the opinion which wills ; that 
the lease do expire with the lessee's life. 

On reference to Dalloz '* répertoire de ju- 
risprudence " (chasse, section 3 No. 46 and 
page 120) we read No. 46. " Le droit de 
^' chasse peut être loué, soit conjointement 
'^ avec le fonds^ soit séparément. Il n'y a pas 
'' de motifs pour que le propriétaire n'en 
'^ puisse pas disposer, comme de tout autre 
'' droit (Article 644 C. C.) 

'^ Le décret du 25 Prairial, an XIII^ permet 
'' d'affermer le droit de chasse, dans les bois 
" communaux ; la loi du 21 Avril 1832 et 
'' celle du 24 Avril 1833 permettent d'affermer 
^^ le droit de chasse dans les forêts de Tétat : 
'^ pourquoi donc ce qui est licite à l'égard des 
'^ biens communaux, serait-il interdit, à l'égard 
" des propriétés privées. " 

*^ La loi reconnait à tout propriétaire le 
" droit d'autoriser des tiers à chasser sur son 
*^ terrain. Or s'il peut le permettre gratuite- 
^^ ment, il doit aussi pouvoir le permettre 
*^ moyennant un prix du moins pour un temps 

plus ou moins long. 
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^' Le Bail du droit de chasse est donc par- 
'^ faitement valable (Rouen 9 Novembre 1826 
'' Note 2). Troplong louage No. 94." 

Holding, as we do, that 'Me droit de chasse" 
can be made the subject matter of a lease, 
the necessary inference is, that' from A. Car- 
bonel the lease has descended to his represen- 
tatives, who are therefore entitled to with- 
hold the return of the defendants ^obligation 
of $ 1500, until the expiration of the lease 
to their author A. Carbonel, and the addi- 
tional term stipulated. At the same time, the 
representatives would not be entitled to sue 
for the $ 1500, so long as the right of shoot- 
ing was enjoyed. 

m 

Witnesses were called by plaintiffs to shew 
that the right of shooting had been recalled 
by the defendants, and that they had given 
authority to Mr. Lucas to shoot over the same 
ground. The evidence, as a whole, shewed 
that neither parties were aware of their rights 
under the altered position of affairs which had 
arisen by the death of Mr. Carbonel ; and 
especially Mr, Carbonel junior, who acted for 
the heirs, admitted that he knew nothing of 
the later document, which the defendants 
claim as a release from payment of their obli- 
gation. We do not, in these circumstances, re- 
gard the facts which occurred as of any impor- 
tance in the determination of the question at 
issue. 

It was suggested at the Bar that should 



the Court regard the lease as transmissible to 
the representatives^ that a middle course might 
be adopted, of consent by the parties (viz :) 
that the representatives should agree to can- 
cel the lease ; in which case the defendants 
would have to be credited with $ 300 for the 
enjoyment of the defendant's land, for the 
space of two years, at the rate of $ 150 per 
annum, whether by their author A. Carbonel 
or by themselves : and judgment would have 
to be entered for the plaintiffs in the sum of 
$ 1200, with interest at 12 per centum per 
annum, as stipulated in the written obligation 
from the date thereof, with costs. 

In default of cancellation, the plaintiffs 
will be entitled to the enjoyment of the '* droit 
de chasse ** until 1877, but as they cannot 
be entitled to the two things at one and the 
same time, viz : the " droit de chasse " and 
the amount of the written obligation, the pre- 
sent action must necessarily be dismissed. 

As to the costs, in the event of cancellation, 
there will be no costs to either party ; and in 
any point of view, as the defendants showed 
an undue reticense in withholding, from the 
representatives, knowledge of the release, 
there will be no costs in the event of the 
action being dismissed. 



SUPREME COURT. 



Appel d'un jugement du master. — Objec- 
tions A DES collocations FAITES PAR LUI. 

— Etat de frais. — Montant excessif 

DES états de frais DES AVOUÉS. ArT. 

2101 c. c. — JUGEMENT INFIRMÉ. 

Circonstances diaprés lesquelles la Cour a ju- 
gé qu*elle ne pouvait admettre certains états 
de frais comme '* frais de Justice,** en ver- 
tu de VArt, 2101 C. C. Elle ordonna, en 
consequence, aux avoués qui soutenaient, 
en leur nom personnel, le jugement du Mas- 
ter de payer, eux mêmes, les frais encourus 
en appel. 



Appeal from a judgment of the master. 
— Objections to certain collocations 
made by him. — Attornies bills of costs. 
— Excessive amount thereof. — Art. 
2101 C. Ç. — judgment quashed. 

Circumstances under which the Court refused 
to allow certain bills of costs to be consider^ 
ed as '^ frais de Justice,** in accordance tê 
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Art SlOl C. C. and ordered the aitomies, 
who supported the Master*8 fudgment, to 
hear the costs, on appeal, personally. 



TAILLY,— Appellant, 



versus 



L. A. CASTEL & Others,— Respondents. 



Before 

His Honor Sir Ch. Farquhar Sitand, Kt., 

Chief Judge. 

His Honor Mr. Justice Bestel, First 

Puisne Judge. 



L. RouiLLARD, — Of Counsel for Appellant. 

A. iÎE CoMMARMOND, — Attorney for the same. 

E. Pellbreau, — • Of Counsel for Alcidony 
Castel and heirs Castel. 

L. A, Thibaut, — Of Counsel for Thorny Cas- 
tel, Lebrasse and wife and Tessier. 

Hon. E. Léclézio, — Of Counsel for Evenor 
Dubois. 

J. Mercier, — Attorney for A.lcidony Castel, 
James Mercier, Ange Hardy, C. Le- 
brass, G. Cunat, Henry Castel, Louis 
Renaud, Eudoxe Lieutier, Joseph Flo- 
rent. 

E. Laurent, — Attorney for Widow Castel, 
• Delcy Castel and Eugène Laurent. 

J. G. Tessier, — Attorney for Thorny Castel, 
Ch. Lebrasse and wife, G. Tessier. 

E. Léclézio, Senior, — Attorney for Evenor 
Dubois. 



ISth December 1872. 

This was an appeal from a judgment of 
the Master collocating upon the sale price of 
a certain portion of ground certain judicial 
costs, which the appellant contended had not 
been awarded against him, although his share 
of the price was to be partly burdened with 
the payment and which he also contended 
were excessive, both because of the number 
of attornies, whose costs were allowed as the 
amount of the costs themselves. 

Having looked at those bills, and observing, 
therein, matters which required explanation, 
we made two remits to the Master to report 
upon certain indicated points, and his reports 
have been received and considered by us 
along with the arguments of the parties. 

The costs complained of were incurred in 



an action for the nullity of certain proceedings 
in licitation, raised at the instance of Alcidony 
Castel, against Clairmond Cantel and others^ 
the representatives of Alexis Castel, and also 
against the widow and heirs of Emëst Castel, 
in which action Alcidony Castel, the plaintiff, 
was successful both before the Master and on 
appeal in this Court. 

The costs of the plaintiff were allowed by 
the Master against certain of the representa- 
tives of Alexis Castel who were named in 
the judgment, with distraction on behalf of 
Mr. Mercier, the attorney, who had affirmed 
having made the outlay. 

The Supreme Court allowed on the appeal 
costs to the client of Mr. Mercier, and also to 
widow Ernest Castel and Delcy Castel, repre- 
sented by Mr. Attorney Laurent, and to Le- 
brasse and wife and Thomy Castel represen- 
ted by Mr. Attorney Tessier, against the same 
parties as were named in the judgment of the 
Master. 

So far, therefore, as regards the costs of Mr. 
Mercier in the action of nullity before the 
Master, amounting as taxed to £92.15.4 and 
the sum of £ 25.16.0 for the expenses of 
appeal and also to the bills of Mr. Laurent 
and Mr. Tessier for the appeal, the taxation 
has been completed in the usual manner 
before the Master in presence of the attorney 
for the parties against whom the costs were 
granted, or after he was duly called. We 
can only say, after looking at these documents, 
that we cordially approve of the course fol- 
lowed by the Master, of taxing off £ 20 
from the fee of £ 50 for Counsel for discus- 
sing the case before the Master, and of taxing 
off £ 20 from the fee of £ 50 inserted as 
fee with brief in the appeal ; and we think 
that the sums might even have been judi- 
ciously further reduced, as we can discover no 
such grounds of importance, or difficulty in 
the case, as to warrant fees so much above 
those contemplated by the Ordinance in ordi- 
nary circumstances. 

The fees, thus allowed and to be allowed in 
similar cases, in future, are by no means ne- 
cessarily to be the limit of the remuneration 
of Counsel, to be paid by those who employ 
them, but simply the fees which can fairly 
and justly be allowed against the losing party. 
We have to suggest also on this head that the 
Master, for the future, require the particular 
fees to be slated in the mode pointed out 
by the Ordiiiance, and not to allow one 
general fee for the cause, in order that a more 
just appreciation may be made by the taxing 
Officer of the fees to be allowed. 

It is too late to consider whether, in the 
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first appealj there was anj necessity for widow I 
Eruest Gastel^ and Lebrasse and wife ai^d 
Thorny Castel being represented by different ' 
attomies and Counsel. Their interests in the 
action of nullity^ in fact« appear to have been 
identical with that of Alcidony Castel^ but 
no objection was made in that cause upon 
any such ground. 

As the Master, however, in one of his re- 
ports, asks for direction in similar cases we 
nave to add, that while the law may some- 
times require parties, such as guardians of 
minors to be represented by afferent legal 
advisers, costs ought only to be allowed as 
against the losing party condemned in costs, 
to more than one successful party where the 
points at issue were so clearly different as to 
require to be sustained by a separate argu- 
ment, and to be solved by a substantive judg- 
ment. There was no such difference between 
the interests of the clients of Laurent and 
Tessier in this instance, and that of the client 
of Mercier ; but the question was not brought 
before the Court at the proper time. 

The objection made to the costs, under the 
present appeal, is not made by the losing - 
party in the first appeal to the amount as 
taxed by the Master, nor by that losing party 
at all ; but by a new appellant to a mode of 
of dealing with these costs by the Master, 
under the Ordinance for the distribution of 
the sale price which the appellant considers 
to be unjust. The appellant took no active ^ 
part in the case before the Master, or under 
the first appeal. He, in fact, abided by the 
decision of the Court. 

The Master, however, upon the application 
of the attomies who represented the gaining 
parties in the first cause, but who had appa- 
rently not got payment of their costs from the 
losing party, although there is nothing produ- 
ced to show that they had used the compul- 
sitor of the law for that purpose, admitted 
not only the costs allowed by the Court, but 
also costs claimed by the clients of Messrs. 
Laurent and Tessier for the case before the 
Master which were not allowed by the Mas- 
ter's judgment, as privileged claims in the 
name of /rat5 de justice^ upon the sale price 
of the property to be distributed. The sale 
price neither belonged to the heirs of Alexis 
Castel, who have been losers in the first action, 
nor solely to Alcidony Castel who had been 
the gainer, nor even solely to the heirs of 
Ernest Castel, of whom Alcidony was one ; 
but it belonged for one half to the appellant 
Tailly, who had abided by the decision of 
the Court, and whose share in the property 
has been sold to Dubois. 

Now without entering into the question 



whether attomies costs in an action of this 
natture can ever be held to he frais de justice, 
within the meaning of Artide 2101 of the 
code, what we have to consider, here, is 
whether the costs, which have been given 
against the heirs of Alexis Castel, can be 
held as frais de justice and privileged, not 
merely against all the heirs of Ernest Castel 
who, although substantially the gainers in the 
cause, were not all in the same position ; but 
also against the appellant Tailly who did not 
join the litigants, before either the Master's 
Court or the Supreme Court, and simply 
abided by the decision of the Court. We 
confess we see nothing, in the Article 2101, to 
warrant us in sanctioning so unusual a course. 
The parties primarily Uable for these costs 
are the heirs of Alexis Castel against whom 
the judgments were given. The parties next 
in order, supposing after due execution, the 
costs or a portion of them should remain 
unpaid, are the clients of the respective attor- 
nies ; and it is quite premature to consider 
whether, in any circumstances, a party who 
took no part in a litigatidh„ but simply abided 
by the decision of the Court, is to be subject- 
ed to the payment of costs, not awarded 
against him, on the general ground of ^the 
benefit he may have obtained by the result 
and the action. * 

We are, therefore, of opinion that the dis- 
tribution of the sale price must be made 
without any deduction from the share of 
Tailly, or of Dubois in his right, of any part 
of the costs, of the first discussion before the 
Master, or of the first appeal. 

This will apply to the following claims of 
Mercier, appearing in his act of production. 

Bill of costs for Alcidony Castel in case 
before the Master, judgment delivered dth 

September 1871 $ 463.75 

Bill of costs, defence to appeal. « . • 129.06 
Bill of costs to obtain writ of execu- 
tion on Master's judgment 14.64 

Bill of costs to obtain writ of exe- 
cution on judgment of Supreme 

Court .., 18.62 

Costs for claiming the above costs . . 10.18 

$ 630.15 



The judgment will not apply to the follow- 
ing bills of Mercier which he has also been 
allowed by the Master, although the number 
of them appears to us somewhat unnecessary 
yiz : 

Bill of costs in matter of distribu- 
tion .^ $ 97.48 

Bill of costs in act of Production for 

Alcidony Castel 10.18 
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Bill of costs in act of Production for 

DelcyCastel 10.18 

Bill of costs in act of Prodaction for 

widow Castel « 10.18 



$ itssa 



The following costs also of Messrs. Laurent 
and Tessier cannot be allowed^ as privileged 
'' frais de justice/' so as to affect the share of 
Tailly or Dubois viz : 

lo. Laurent. 

Bill of costs in original suit before the 
Master for widow Castel and Delcy Cas- 
tel \ $ 154.88 

Bill of costs^ defence to appeal. • . • 86.77 
Bill of costs to obtain wnt of exe- 
cution 14.54 

Bill of costs, production of these 

costs. •• ••••••••••••••• 10.18 



$ ftl6M 

ZSSSSSSSSSSSSSk 

8o. Tbssibr. 

Bill of costs in orinnal suit for Lebrasse 

and wife and Thorny Castel $ 145.58 

Bill of costs, defence to appeal. ... 86.77 
Billof costs toobtainwritofexecution 14.54 
Bill of costs to claim the above costs 10.18 



$ «07.07 



We have said that the sale price must be 
distributed without any deduction^ from the 
shares of Tailly or Dubois, of these costs, but 
it may be asked whether these costs arc not, 
at all events, privileged /rata de ju$tice on 
the shares of the Castels ; the Castels have not 
appealed, and although their interest in this 
question is necessarily different from that of 
tDeir attornies who appear, in their own per- 
sonal names, to defend the judgment of the 
Master, the clients appear before us as repre- 
sented by these attornies and have taken up 
the same attitude. The attornies, moreover, 
represent in the distribution different clients 
from those for whom they appear before the 
Court. In this position of affairs, and as 
minors are involved, the interests of some at 
least of these parties might run the risk of 
being sacrificed if we were to take upon us to 
decide whether the costs, remaining due by 
the heirs of Alexis Castel, can be justly re- 
garded as privileged frais de justice upon the 
shares of some of the heirs of Ernest Castel 
and not upon those of others. 

It appears to us, however, that the Master's 
judgment must be looked at as a whole, to be 
supported iJF we hi^ taken the same view as 



to these costs being privileged yhm dêjustioê 
on the property generally, or to be set aside 
in iotOf if we could not approve of that view 
as a basis for the distributicm. We, accordingly, 
annul and set aside, the judgments of the 
Master appealed against, and direct; him to 
proceed anew to the distribution of the sale 
priée by way of ordre, excluding entirely from 
the ranking the attornies bills above mention- 
ed, which are primarily diie, and which re- 
main due at this moment, by the heirs of Alexis 
Castel, whom we cannot look upon as mere 
men of straw whose names were employed, 
solely, for the purposes of the law suit ; as in 
that case, their application for licitation, which 
the expensive suit before the Master was 
brought to annul, could much more easily 
have been disposed of, than by the proceed- 
ings actually adopted. Our decision on this 
head does not prevent the attornies recovering 
their costs from the proper debtors, whoever 
those debtors my be, in any legal manner. 

The bills of costs complained of being 
thus set aside in the distribution, it is not 
necessary to refer to them, nor to the subjects 
treated of in the Master's reports, fardier 
then has already been done, with the excep- 
tion of the question of Usher's fees ; and as 
regards these, as we believe the existing 
system to be unsatisfactory, we shall confer, — 
apart from any particuliar case, with the Pro- 
cureur General, the Attornies and the Ushers, 
with the view of putting matters on a more 
satisfactory footing for the future. 

As to the act of Production to the ordre for 
witnesses fees, this would not have been ne- 
cessary, had the attorney paid them at the 
time. The excuse, given for him in the Mas- 
ter's report, that their allocation was only 
presented after his bill of costs was taxed, 
cannot be allowed as he must have known 
perfectly well his own witnesses had to be 
paid. He does not omit, moreover, to charge 
$ 10.18 for the act of production of the fees 
of these witnesses, and their claim having 
been put in, they become parties to the ordre, 
and hence respondents to this appeal ; the 
same attorney appearing for them, all ten- 
ding most unnecessarily to swell up the char- 
ges. The costs of the act of production 
cannot be allowed, but we authorise the Mas- 
ter to deduct the amount of the fees from the 
share of Alcidony Castel, the plaintiff in the 
proceedings, and to hand it to the witnesses 
without farther expense. We look to the Mas- 
ter to discourage all- such - methods of com- 
plicating procedure and 'increasing costs. 

One other matter, which appears on the 
face of diose docuhients, we must rcier to. 
Mr. Attorney Mallet puts in an act of pro- » 
duction for one I«afleur>* an attorney's clerk. 
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claiming the amount of a '* bon " for $ 28, 
granted the 9th December 1861 by Akidony 
Castel. This Tenerable ** bon " had already 
been produced at two other distributions, and 
each time the attorney claimed his $ 10.18; 
the expenses having in this manner amounted 
to $ 30.54, upon an original amount of $ 28. 
The sum of $4.22 had been received to account, 
but the full sum now claimed upon the **bon'' 
of $ 2S is $ 54.82. To allow such an act of 
production for such a sum, even to be produ- 
ced, is to encourage the heaping up of costs 
in a most unjustifiable manner^ which the 
Master, we doubt not, will discourage, and 
even, if necessary^ take decisive measures to 
prevent. 

The costs of the present appeal, in favor of 
Tailly, must be borne by the attomies, Mer- 
cier, Laurent, and Tessier^ who support the 
Master's judgment in their own personal 
name, in the proportions of J by Mercier, 
and g each by Laurent and Tessier. 

The correction of the ordre to be made 
without farther costs, in^favour of any of the 
parties claiming a share in the sale price. 



BAIL COURT. 



Appel d'un jugement du Magistrat de 
District des Seychelles — Art. 1166 
C. C. — Demande en nullité d'un acte 

NOTARIÉ, les formalités REQUISES PAR 
LA LOI n'ayant pas ÉTÉ SUIVIES — ArTS. 

457 & 458 C. C— '' Res Judicata "—Ju- 
gement INFIRMÉ^ AVEC DÉPENS. 



Appeal from a judgment of the District 
Magistrate of Seychelles, — Art. 1166 
C. C — Demamd to set aside, as null 
and void, a notarial deed, the forma- 
lities required by Arts. 467 & 458 C.C. 

NOT HAVING BEEN COMPLIED WITH, — PlEA 

OF " Res Judicata ",— Art. 1351 C. C. — 
Judgment quashed, with costs. 



ROSEMOND GONTIER,— Appellant, 



versus 



SAVY & Others,— Respondents. 



Before 

His Honor Mr. Justice Gorrib, 2nd Puisne 

Judge. 



G. Guibert, — Of Counsel for Appellant. 
F. Robbet,— Attorney for the same. 

« 

H. Galea, — Of Counsel for Respondents. 
J. H. AcKROYD, — Attorney for the same. 



IS^A December 1872. 

This is an appeal from a judgment of the 
District Magistrate of Seychelles. 

The respondent Savy on the 23rd of April 
last, acting in virtue of the Article 1166 of 
the Civil Code (the Article which permits 
creditors to exercise the rights and actions of 
their debtors) sued the appellants to shew 
cause why a Notarial deed drawn up by 
Despilly St. Sorre, lately a Notary Public at 
Seychelles, dated 20th January 1868, witnes- 
sing a loan made by Rosemond Gontier to 
the widow and , heirs of the late Adolphe 
Loizeau, should not be declared null and void. 
The particulars of Plaintiff's demand set forth 
as grounds of nullity, that the loan was con- 
tracted by widow Loizeau in the name of her 
minor childen without the authorization of a 
Family Council, contrary to Articles 457 and 
458 of the Civil Code, and other grounds of 
a similar nature. 

After a preliminary plea had been entered 
by the defendants and set aside, they pleaded 
generally res judicata^ founding upon a judg- 
ment given by the District Court of Seychel- 
les, on the 3rd day of July 1868 in an action 
at the instance of the same plaintiff and to 
have the same deed set aside. 

The District Magistrate held that the plea 
of res judicata was not applicable, as in that 
former case the plaintiff Savy had appeared 
in his own personal name, and as holding the 
rights of certain of the qther plaiutifis ; where- 
as in the action now under consideration he 
sued as holding the rights of his debtors, and 
as no other plea than ÛidXoi res judicata had 
been pleaded, he, upon the merits, declared 
the Notarial deed of 20th January 1868 null 
and void. 

The appellants have brought this judgment 
under review of the Court upon the following 
among other grounds. 

I lo. Because the Notarial deed thus decla- 
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red null had been tacitly homologated by 
the Supreme («ourt, on 27th February 
1868^ in an action where the appellant 
Gontier was subrogated into all the 
rights of the heirs Savy under that deed. 

2o. Because the plea of res judicata applied, 
the record of the earlier case proving 
that the object in litigation was the same, 
and that the parties were the same^ and 
acted in the same qualities. 

So. Because the District Magistrate was 
wrong in fact in holding that the plaintilf 
Savy did not, in the earlier case, exercise 
the rights of "his debtors, as that quality 
is expressly set down in the plaint. 

4o. That the Magistrate ought not to have 
decided the case on the merits, without 
further hearing the parties, after the plea 
of res judicata had been set aside. 

The Counsel for the parties, were fully 
heard on the 27th of last month, the Honora- 
ble the Procureur General being present at 
the sitting, as the rights of minors were invoU 
«ired, and his conclusions in favor of the appel- 
lants were given at length on the ISth instant. 

Havmg considered the arguments of Coun^ 
sel and these conclusions^ X now proceed to 
give Judgment. 

JUDGMENT. 

Ami first as to the plea of res Judicata, 
because it is evident if the Magistrate has 
wrongly refused to give effect to this plea, it 
will be unnecessary to enquire further into 
the matter. Article 1S5I Code Civil sets forth, 
in the most compendious form, the limits of 
the authority of the chose jugée **' Il faut que 
'^ la chose demandée soit la même ; que la de* 
'^ mande soit fondée sur la m£me cause ; que 
*^ la demande soit entre les mêmes parties, et 
^^ formée par elles et contre elles en la même 
" qualité." 

It is this last qualification whieh the Ma»' 
gist rate holds to be rm^pplicable. He looks 
upon the action of 1868 as not having been 
instituted by the plaintiff Sav^ as exercising 
the rights of his debtors^ as m the present 
instance. 

The expression in the Roman law fiom 
which the Article in the Code is taken is 
**eademccndiHopersùnarum;^* Qùum çueritUr, 
exceptio, reijudtcattBS noeeàt necne / inspiden^ 
dum est an idem corpus sU, ^[uantitaji eadem, 
eadem causa peiendi, et ettdetn conditio pet" 
sonarum / quae visionmia concur rant, aUa 
res est **. 

Nnw what is this "mime qualité ^^^ this "eadem 
conditio !* of the persofas. Can it ever meati that 



a person, woo possesses within himself several 
qualities, at the same time, a personal intereat , 
an interest as aetiag for otherSf an interest a« 
in right of his debtors, can bring before a 
Court of Justice' the subject matter of conten- 
tion, and call before a Court all the parties 
intcresti»d and yet, can have the same quea- 
tion tried over and over again, by simply dex- 
terously shaping his plaitit, so as to represent 
himself acting in one capacity only at a time, 
although all the capacities were as much ac- 
cumulated on his head at first as at last ? 
This would be a very startling proposition, 
because ** si ^uis quum totum petiissii, partem 
petat, ezceptio re* judicatœ nocetJ^ 

But has the plaintiff in the action before 
the District Magistrate, inpoint of fact, assu- 
med a different quality from that adopted by 
him in the action of 1868? On looking at the 
Civil Record No. 57 of 1868 in question, ifr 
will be found that the plaintiff sues in his 
own personal name and as holding the rights 
of other heirs Savy, and also as creditors of 
the succession of the late Adolphe Loizeau ; 
and the defendants are Rosemond Gontier, 
the widow and heirs Loizeau and Furcy 
Semaine, the latter, aeting as Sub-Guardian, 
and the widow^ as legal guardian of certain 
minors Loizeau : the whole of the defendants 
being called as representatiyes and heirs of 
the late Adolphe Loizeau* 

In the case under appeal, the plaintiff sues 
in virtue of Article 1166 of the Civil Code, 
as exercising the rights of certain debtors. 
These alleged debtors are three of the heirs 
Loizeau, who were defendants in the action 
of 1868, .and they are debtors under the same 
position of affairs, that authorized the plaintiff 
to call them as defendants in the suit of 
1868. 

Now, if the plaintiff Savy feued in 1868 in 
his own personal name, and as holding the 
rights of others, the whole, as creditors of the 
Succession Loizeau^ and thought proper to 
call all the heirs Loizeau as defendants, he is 
sorely not acting in another quality, when 
again he sues as creditor of the succession 
Loizeau, altho' he now represents himself as 
acting as the especial creditor of three of the 
heirs of that same succession ? Thé subject 
matter of dispute is the same, the parties are 
the same, and the sole diflerence is that the 
plaintiff styles himself, now, as the creditor of 
three of the heirs, nominatim, of the succes- 
sion Loizeau> whereas formerly he represent- 
ed himself as creditor generally of the same 
succession. 

To hold that these are separate qualities, 
and that res judicata does not apply, would 
brii^g us to this remarkable result, that the 
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judgment of 1968 could not be qnoted against 
the plaintiff, because it wa§ obtained at bis 
omi instance against the three parties, amongst 
olhera, ^hoae creditoi be tepresenta himself 
to be J and that the lemaining defeBdanls are 
to be Bubiected to a new law suit, in eonnee- 
tion with the samfe matter, wbeoerer the 
plaintiff who has lost bis cause as a cieditor 
generally of the successioa Loizpau, may 
chose to brin^ a fresh action by representing 
himself aa the spedal (redîtor of one or other 
of the individual heirs, whom he has already 
called as defondanta. 

Upon this ground, tberefcre, 1 am of epiaioa 
that the judgment of the District Magistrate 
eamiot be maiiUained. The action of 1868 was 
brought to aconclusionyby a decision of the 
then District Magistrate in. which he held, 
that a j[udgment tii subrn<;ation of the Supre- 
me Court of Mauritius in fiivor of Rosemond 
Gontiev, in aa action in which Savy waa a 
party, having legarded and acted upon the 
Notarial deed sought to be set aside as good 
and ralid, it could not bo called in questioa. 
in tbe inférioc Court. 

The present judgment of the District Ma^ 
gistrate, without hearing parties n^ion the 
merits, when donbtles», the same ground for 
upholding the Notarial deed would have been 
pleaded, bas set aside that deed and thus 
opened up the whole question which were 
brought ta a clojc by judicial prooceedin^ 
before the Supieme Cuurt is, 186£. 

It would not have been too much, to have- 
looked for somewhat greater care and more 
detailed reasons in the- judgment of the 
District Magistrate, b^Oie coming to so im- 
portant a conclusion. 

The judgments, given by the Magistrate and 
appealËd against, are accordingly set aside 
and the appeal sustuned with, costs^ 



BAIL COUKT. 



Appbii i/un jcoehsnt su Magistrjit imj 
District i>b Poet Louis, — Rbnvoi de- 
vant LB Maoibtrat^ — FnstJTBf TBsroiOi^ 

NIALX,— iDINIISfi. 



ar?sax from a judghent op thb district 

— Magistrate of Poet Louis, — Remit to 
-^c Magisteatb, — Obal BTinSHCï,^- 




TAULOCK Aixta ÂPOUYNE,— Appellant, 

teriut 

AGA MAHOMED HOSSEN & Anothbrv 
— Respondents.. 



BÛ Honor Hk. Justice Gorrie, Second 
Puisne Judge; 



T. L. Jenkins,— Of Counsel for Appellant, 
P. P. Lastelle, — Attorney for the same. 



P-L-Chastellirh, — Of Comisel for Respon- 

E. Gakacuaud,— Attorney for the same, dents.. 



nth Deceniior 187S: 

This i» an appeal from a judgment of the' 
Senior District Magistrate of Fort Louia- 
upon the ground that the defendant, upon' 
whom the plaint was served, was not the 
debtor in the account sued for. 

Ik- the- Court below when the case came on- 
for hearing, the defendant produced his certi- 
ficate of residence as an alien, who had com- 
{)leted his five years, under the Police Regu- 
ations, to show that bis name ivas not Taulock. 
aJûu Apouyne bubTunghaem Sot the Ma- 
gistrate refused to admit the certificate. The' 
defendant on being examined swore that he- 
was not Tholuck, whereas the plaintiff was- 
equally positive as to his being- Tholuck and' 
the debtor in.the account sued for. The District. 
Magistrate without giving a substantive deci-- 
sion as to the defendant being Tholuck or' 
BOtygava judgment foa plaiatiC 

In these circnmEtences, when the- appeal' 
came on for hearing, I thought it best to reniit' 
the case to the Magistrate to take evidence 
on tfais-question of identity, and the evidence 
oo this point has been reported, but stilL 
without a substantive- dsciaion-of the Mi^is- 
tukte upoiktbe pomt. 

The parties,however,con8ented to my ^ving. 
judgment upon the appeal, upon the evidence 
as-iepoited and; that already in.the cause. 

The point is not free &om difficulty. The 
Superintendent and other officers of Police 
examined, who knont the defendant as chief 
of on» of the Chinese places of worship, state- 
that they have known him many years, but 
that they never heard him called Tholuck,. 
and have known him as Tangahen or Ah Pay 
(Abpouyne) the name of hisceitificale being; 
that of Xanghahenu- 



187«.] 



COUETS OF MAURITIUS. 



115 



On the other hand, the ereditor in the 
account has positively sworn that he knew 
him as Tholuck and that he is the debtor in 
the account sued for ; and the Usher of the 
District Court deposed , that, on serving th« 
writ, the defendant admitted himself to be 
the debtor of A^a Mahomed Hossen^ but not 
to the anouAt claimed. 

There is at least nl> doubt that the defen- 
.dant is Ah Puy or Ahpouyne, the name under 
which he is sued, and that he, was at about 
the time the debt was incurred in business in 
I'ort Louis. 

The position which the appellant took «p 
lie has not been able to sustain, viz : That he 
was simply Tangahem and not Tholuck alias 
Ahpouvne, it having been amply proved that 
if Tholuck was a separate personage at all^ 
Jie was Tholuck, pure and simple, without any 
alias / and that the defendant is at least Ah 
Puy or Ahpouyne whether his other name be 
Tholdck or Tangahem, or both, or neither^ 

Taking, therefore, the positive evidence of 
/the creditor that the defendant is the man 
with whom he traded, and the admission to 
the Usher, with the evidence derived from the 
appellant's own witnesses that he is not mm** 
ply Tanghem but Ahpouyne, and that the 
Tholuck spoken of, by the witnesses, was not 
Ahpouyne, 1 must dismiss the appeal "with 
eosts. 



BAIL COURT, 



Appel d'un jitgeme:it de Magistrat db 
^ District, — Action en dommages et in- 
térêts POUR inexécution d'un contrat, 
— Mandât, — Preuve testimoniale, — p 
Compétence, — Réclamation excédant 
£ 50, — Abandon d'une partie de la 

SOMME DEMANDÉE,— AmENPEMENT. 

Prenant en considération les principes de 
droit exposés dans Vafiaire Tournois vs. 
Désiré {Piston, 1672, p. 61J et surtout 
n^ oubliant pas le inoment oit la question de 
compétence fut soulevée pour la première 
fois y la Cour décida que le Magistrat avait 
bien jugé en permettant au plaignant d^a- 
mender sa plainte, Jl fut, en sus, décidé, 
dans V espèce, qu*tm employeur était respon^ 
sable des conventions faites aven un tiers, 
par son employé, attendu que Von n^avait 
allégué ancune fraude de la part du dit em* 
ployé. 



hff'BKL F^OM A JUDGMENT OF DISTRICT Ma* 



otgteatk,-a€tl6n in damages for breach 
of oonxraot, — principal and agent, — 
Oral proof,— Claih exceedîno £ 50,— 
Want of jurisdiction, — Ai^andonmbnt 

OF PABX OF the DAM AGSS,-^ AMENDMENT. 

Taking into eoneideration the principles laid 
down in the case of Tournois vs. Désiré^ 
f Piston e 187?, />. 61^ and especially look 
ing to tJie time at which the objection to the 
jurisdiction was brought forward, it was 
held by the Court that the Magistrate wns 
fight in allowing, the amendment of the 
plaintiff'. It was, further ^ decided that a 
party ts bound by the act of his " employé '* 
ajgainst .whom fraud was not alleged. 



TOURETTE.— Appellant, 



versus 



TERBJÊ,— Respondeni;. 



Before 

His Honor Mr. Justice Gorrie^ Se/cond 

Puisne Judge. 



L. Rouillard, — Of Counsel for Appellant. 
E. Sauzier, — Attorney for the same. 

E. Vaudagne, — Of Counsel for Respondent. 

Attorney for the same. 



ISth December 187?, 

This was an action before the Actinic Dis- 
trict Magistrate of Savanne entered bv the 
Respondent against the appellant calling 
upon him to déliter a certain small quantity 
of wood and claiming, in addition, damages to 
the amount of £ 50. The case came on for 
hearing on 24th September when the Counsel 
for defendant pleaded '* not indebted *', and 
objected to oral evidence being received to 
prove the agency of an employé who under- 
took to deliver the wood to the plaintiff. 
After this objVction had been set aside by the 
Magistrate, tfie defendant at a subsequent 
sitting objected to the jurisdiction on. the 
ground that the plaint sued for £ 50, and in 
addition, a restiitu^on of balance of money 
paid for the wood. Thereupon the plaintiff's 
Counsel moved the Court to allow the dama- 
ges to be laid at £ 20 which was allowed by 
^n ameadmeiU of the plaint. 
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Eridence was ttiea b«iiri1, and the Magin- 
trate, ultimately, gave hia decision in favur of 
the plaiatiff fM the Binouitt of wood contrac- 
ted for, but not delivered (including four \»\i- 
Mides which were eaid to have been bad, aad 
which the Mt)<^strate fourni to have been the 
case) to be delivered to the pluintiff withim 
48 hours, or the defendant to refund plaintiff 
the value thereof, t. e. the sum of $ 26.25 
plus $ S.15 for the bad wood received by 
plaintiff; in all $i9A0, toj^ther with $31 a» 
damages, and interest on the sum of $ 1^6 S5 
at the leg^l rate from the date of the " mise 
en demeure '*, with costs. 



This jud(rn>ent is appealed against gene- 
lally, and after hearing parties, I took time to 
consider, especially upon the question of ju- 
lisdiction and the amouut of damages. 

A similar question ot jurisdiction arose in 
the ct»so of Tournois c. Désiré in which judg- 
ment was given on S6th of July last. There, 
interest was demanded which bv a calculation 
and when added to the principal was foui:d to 
exceed the jurisdiction of the Magistrate, and 
the Court sustained an amendment before the 
liearing, by which the plaintiff abondpaed the 
interest. 



Considerable weight was given in that case 
to the fact that the plaint did n\>t, on its face, 
show a sum concluded for greater than £ 60 
and that hcibro hearing, the asKudment was 
allowed- 



Here, a similar state of things exists in so far 
xs the pecuniary amount concluded for ilid not 
exceed £ &0. but the perfomianee of a fact 
was also demauded, which if not ful&lled, it 
was contended, gave rise to an aUoiuative 
itdditional amount in money. So soon as the 
attention of the plaintiff and the Magistrate 
was drawn to thu state of affairs, and before 
it was necessary to consider as to the alterna- 
tive amotmt in money, in the event of the 
non-performance of the fact, the plaintiff 
reduced his claim ia damages and the Magis- 
trate allowed that amendment of the plaiut. 
It is to be observed also that the objection to 
the jariidrction was only raised af^er the 
defendant had himself pleaded to the action, 
and called upon the Uagùitrate ta decide on 
an e&eeption which he had raised. 

I am of opinion, that, vnder the principles 
laid down ia,the case of Tournois against 
Désiré, and especially lookiug to the time at 
which the objection to the jurisdiction was 
brought focward, the Magistrate was 
right in allowing ÂeameDdment of thepbûot 



and that the appeal on this head canitot be 
allowed. 

Astothe merits, it appears that an "employé" 
rf Mr. Toorette hud sold certain woud to the 
plaintiff à iiortr, for which the plaintiff parti 
g 47.79 on 15th June 1872, the date of the 
receipt in process. Part of this wood was 
actually delivered, and it is not contested that 
the mouey was paid; but Mr.Tourrtte object» 
that his "employe" was not antboriaod to enter 
upon a transaction of stieh a nature. I think 
upon the evideitce the Magistrate did rightly 
in disregarding this defence, and hulding the 
defendant bound by the act of his "employé" 
against whom fraud was not alleged, but sim- 
ply, so to speak, an escesa of zeal in selling- 
wood of a particuliar size, altho' he had not 
the exact ijuantity or description actually iu 
store upon the property. 



I am of opinion, however, that the Acting 
Magistrate ha« allowed himself to be led 
away in the calculation of damages by the 
ingenuity of the plaintiff 



The transaction was a pallry one of £ 9 
upon which a little more than £ 5 worth 
remained to be delivered, and the damage» 
allowed amount to no less than $ SI. 



Looking at all the circnmstaneos of the 
case, 1 think a sum of $ 5 will amply rom- 
pensate the plaintiff for the non completion 
of this small contract, and without interest, 
however trifling that may be, on the eriginat 



The judgment of the District Magistrate, 
otherwise, is sustained, so that in this appeal, 
while the appellant is a gainer by the diffe- 
rence of damages and interest, he loses oa 
the question of juiisdietioB and on the merits» 



The justice <^ the case will, in these cir- 
enmsUnces, be met by each potty paying 
theii own costs in the aj^sl. 



I have to add that the eoi>y of the procee- 
dings sent up by the District Clerk contains 
many passages of the evidence underlined. 
This is irregular, and must not he repeated, 
although 1 nave no doubt the mark i ngs bav» 
also been upon the ori^uaU 
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BAIL COURT. 



AfPKL d'un jugement du Magistrat de 
District des Seychelles, — Action au 
PBTiToiRE, — Art. 26 du Code de procé- 
dure Civile, — Procès- Verbal d'arpbn- 
TAGEy — Action au possessoire. 

Jugé par la Cour qu*une demande en nullité 
d^un procèa-verbul d*arpentage ne pouvait* 
être conèidérée comme commencement d'une 
action intentée au petitoire. 



Appeal erom a judgment op the District 
Magistrate of Seychelles, — Petitory 
Action, — Art. ^6 of the Code of Civil 
Procedure, — Memorandum op Survey, 
—Possessory AcmoN. 

Held by the Court that a demand to set aside, 
as null and void, a memorandum of survey 
was not of a nature to fall within the terms 
of Art. 26 of the Code of Civil trocedure 
as being an action " au petitoire. " 



BAILLON & WIFE,— Appellants. 



versus 



V. C. CLODOALD RAMBERT,— Respon- 
dent. 



Before 

His Honor Mr. Justice GorriB| Second 

Puisne Judge. 



W. Newton, — Of Counsel for Appellants. 
J. PiGNÉGUY, — Attorney for the same. 

O. QuiBERT, — Of Counsel for Respondent. 
J. GuiBBRT, — Attorney for the same. 



Uth December 1872. 



This U an appeal from a judgment of the 
District Magistrate of Seychelles of date 2nd 
September 1872, by which upon an exception 
pleaded by the defendant Rambert, in the 
action against him, at the instance of the 
present appellants, the Magistrate held that 
a former action^ at tlie instance of the same 



plaintiff against the defendant, contained all 
the characteristics of a Petitory action, and 
was a petitory action, and that the action then 
pending before him was a possessory action ; 
that, although, in the said petitory action, 
plaintiff was only nonsuited and no final 
judgment given either against plaintiff or in 
his favor, yet, that Article 26 of the ** Code de 
Procédure Civile " applied, and plaintiff ha- 
ving chosen to sue defendant in a petitory 
action could not now sue him in a possessory 
one. The Magistrate accordingly nonsuited 
the plaintiff with costs, and upcm the motion 
per plaintiff for final judgment found for the 
defendant wiih costs. 

The appeal is based upon the tmsoundness 
of that judgment in point of law. 

Article 2& of the ** Code de Procédure 
Civile " cited is to the following effect ; " le 
** demandeur au petitoire ne sera plus receva- 
" ble à agir au possessoire. '* The action for- 
merly raised by the appellants against the 
respondent was to have a memorandum of 
survey of the respondent's Estate, dated 4th 
July and 14th August 1871, drawn up by 
Théodore Butler, sworn Land Surveyor, de- 
clared null and void and of no effect whatso- 
ever, and this the Magistrate held was of a 
nature to fall within the terms of the Article 
as being an action ** au petitoire* '' 

As it is not unfrequently the case, the 
commentators are not at one as to the pre- 
cise meaning to be given to this Article, or 
rather to the precise limits within which it is 
to be held to apply. In this case we have, 
not merely, to consider whether should the 
action ** au petitoire " be entered, the plain- 
tiff loses his right to sue *^ au possessore " in 
connection with the same matter, but whether 
he does so, should the action an ** petitoire " 
not be followed out to final judgment ; and fur- 
ther to determine what is included within the 
definition of the action ^' au petitoire ** spo- 
ken of in the Article. 

The action which the District Magisti^te des- 
cribes as having the characteristics of an action 
*' au petitoire " was not avowedly for the 
purpose of establishing a title to the property, 
but solely for the purpose of setting aside a 
survey upon the ground of irregularities in 
the procedure. Had the plaintiffs in ttiat action 
succeeded in their suit, the only apparent re- 
sult would have been to have left the bounda- 
ries of their property and that of the respon- 
dents undetermined, and thus have left the 
way clear for the action " au possessoire " or 
^' au petitoire *' as might have been conside- 
red necessary. 

The respondents, however, have cited a case 
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of Bourgoin v. GiUet of Ut February I860, 
whiere the Court of Ca83ation held that ^* celui 
^' qui se prétendant troublé dans sa poisses» 
^* sion, actionne en référé l'auteur du trouble 
'' prétendu à l'effet de faire constater l'état 
** des lieu](, et poursuit l'expertise ordonnée 
** dans cet objet par le tribunal devant qui a 
-^ été reniroyée sa demande, se rend par la 
'^ non recevable à agir ai; possessoire, pour le 
'^ même fait/' There certainly appears to be 
a similitude between the survey Of the land 
Surveyor in the case, held to be a petitory 
action by the District Magistrate, and the e%y 
pertise asked for and granted in the Frencl; 
case cited ; and the judgment is all the more 
worthy of consideration as the definition 
given of the petitory action by the authorities 
would scarcely have led us to expect si^ch ^ * 
decision. We find for example in " Chau- 
veau sur Carré (volume I titre IV) " the 
following definition of the ^^petitoire", ^' pons 
^' avons dit que la présomption de propriété, 
'^ attachée à la possession, cède ^ la preuve du 
droit de propriété revendiqué contre le pos? 
sesseur. t^est cette revendication qui constitue 
Faction pétitoire, par laquelle Ip propriétaire 
^^ d'un fonds, ou d'un droit réel attaché aq 
" fonds, agit contre celui qui possède l'un oi; 
'^ l'autre à l'effet d'en ^tre déclaré proprié- 
*' taire," 

The French case shows that the '* Cour dp 
Cassation " were disposed, at least, in that par- 
ticular case, to take a wider view of what 
consti tilted the petitory action; and this induces 
us to consider more attentively the suit before 
the District Court which the Magistrate states 
to have exhibited the chan^teiristics of a 
Petitory action. 

We observe first, that it did not asl^ for an 
expertise or for a survey, but for the annullar 
tion of a survey which had been made under 
the authority of the Court at the instance of 
the respondents. This is the converse of the 
position in tjie French case ; there, the party 
who was found to be not entitled to sue ** au 
possessoire " was the party who had asked 
for the expertise, and, as it were, perilled his 
case ^t the very oi^tset upqi^ sou^ething diffe- 
rent from possession, 

The principle, lupon which Article §6 is 
based, is not an arbitrary restrictipn upon the 
rights of litigants, but simply a natural de-» 
duction from the nature pf the two actions 
treated of. The person who takes his stand 
upon his possession for year and day, makes a 
choice which prevents nim either in the same 
action, or at the same time, pleading his titles 
or possession for the prescriptive period, which, 
if not wholly inconsistent with his mere posses- 
sory pretension, would, at least, mix up and con- 
fuse things entirely distinct* In Uke manner^ 



the party who sues at once *' vi pétîtoire '* is 
assumed to have parted from his right to plead 
the more elementary stage of the short pos'^ 
session, either because he could not maintain 
it, or because he preferred to meet his adverr 
sary at once on the higher ground of title. 
But great care must be tal^en, in applying 
the^e rules, not to shpt litigants out from ob- 
taining the judgment of Courts of Justice, 
upon their pretensions, by an arbitrary classing 
01 demands either under the one category of 
suits ov the otber^ 

Can an action to obtain the setting aside of 
a survey be regarded as *' au pétitoire " in 
the same sense as an action to obtain the 
fixing of boundary walls, by experts ? The 
former is, as it were, to have an expertise takeii 
out of the w^y,' and to le^ve loom for the 
other contentions of parties ; the latter, as the 
Cpuft pf Cassf^tion held, is the submitting of 
the question of property tp the i^ourt in such 
a manner as to exclude the subsequent raising 
of a possessory action. 

IJnfprtunately we cannot further compare 
the ponclusions of Hie two actions, as the re- 
port of the ffenph case is pot sufficiently 
minute ; but looking at what was concluded 
for in the action held by the District Magis-r 
trate to have all the characteristics of a peti- 
tiory action, we look in vain fpr any cpnclu-r 
siens, which claim the revendication of the 
property, or which submit in any way the 
question of the right of property in dispute 
tp the jurisdiction pf the Cpi^rt* 

Had the plaintiff in that action succeeded 
on every point, neither the question of pos- 
session nor that of property would have been 
decided. In these circumstances, we, certainly, 
cannot assume that the " Cour de Ças^atipn" 
would have pronounced tl>e same judgment 
here, or held that the party, who opposed a 
survey and sued for its being annulled, was in 
pari casUy as to his right to raise a possessory 
actipn with him who had demanded the e}(- 
pertise ^s a means fpr sett]iug ^ dispute 
between himself and a terminons proprietor. 

There is pne other point tp be considère^. 
In the french case it is expressly stated, and 
founded on, that the expertise was followed 
out to its conclusion by the party who, after- 
wards, sued ** au possessoire '* ; he apparently 
not having been satisfied with the result of 
the machinery which he had set in motion. 
Npw, there ar^ disciissions in the books on 
Ciyil Procedure as to the effect upon thp rights 
of parties, under Ai*ticle 26, if an action has 
been brought ** au pétitoire," and not followed 
out to its cpnclusion ; and the general result 
seems to be that if a petitory action had been 
merely begun^ and hM bee|i withdrawn with 
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consent of the defendants in the manner pro' 
Tided for in the Code, it would not be a bar 
to a subsequent possessory action. The action 
founded on by the District Magistrate in hi» 
judgment, whether petitory in its nature or 
not, was not followed out to final judgment. 
The plaintiff was simply nonsuited, and the 
non suit, it is needless to observe, is very 
different from a final judgment affirming 
or negativing the conclusions of an action. 

There is no judgment now standmg upon 
any petitory conclusions of the plaintifib which 
can be quoted against them in their possessov} 
action. 

The result, then, at which we arrive is this; 
that, what the District Magistrate held to be 
a petitory action, was one to set aside a sur- 
vey. And the strongest case which the respon- 
dents can quote in support of the judgment 
is one where the action concluded for an 



expertise to establish tfie* exact position of a 
coterminous boundary, the former, so far as 
any similitude exists between the actions, 
being the converse of the latter ; and also that 
in the case quoted the expertise was followed 
out to its conckisioa whneu», here^ iheve was> 
simply a non suit.. 

In these clfcumstaiRe»,^ and a» the result of 
the application of Article 26 by the District 
Magistrate i» t» shut out from a Court of 
Justice a party wha has net had bis preten- 
sions, whiitever they may be,, diqiosed of in 
any petitory ev possessory action* I hold 
that there has been a misapplication of the 
Article quoted and I sustain the appeal, and 
quash the judgment complained of with costs. 
The District Magistrate will now proceed to^ 
blear the case on the merits. 
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